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PREFACE 

It is an encoanunnfi: siim of advancing cnltore that his- 
tory is gaining a dee^r^d broader meaning. We are 
really becoming interested, not merely in our political, but 
also in our entire biological, psychological, and social evolu- 
tion. Although such phrase-making is nearly always mis- 
leading, there would perhaps be more truth in saying that 
^'history is past sociology and sociology present history^^ 
than in Freeman's well-known epigram. In particular, the 
human family, with all that the word connotes, is commanding 
greater attention. Yet there is urgent need that its rise and 
social function should have far more earnest study than they 
now receive. The family and its cognate institutions ought 
to enter more fully into popular thought; and they should 
have much larger relative space in the educational program. 
Prom the home circle to the university seminar they are 
worthy to become a vital part of systematic social trainimr. 
In the hope of aiding som^hat in inning for theTZ 
scientific recognition, this book is written. It seems not 
impossible that a sustained history of the matrimonial insti- 
tutions of the English race in its ^Hhree homes'* may prove 
a positive advantage, especially in gathering the materials 
and planning the work for more detailed investigations. 
Moreover, a thorough understanding of the social evolution 
of any people must rest upon the broader experience of man- 
kind. Accordingly, in Part I the attempt is made to present 
a comprehensive and systematic analysis of the literature and 
the theories of primitive matrimonial institutions. 

Preliminary reference to another portion of the book may 

perhaps be permitted. The anxious attention of the legal 
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and social reformer is being especiaUy directed to the char- 
acter of our state legislation regarding marriage and divorce. 
To him, therefore, it is hoped, the last three chapters may 
prove helpfuL Summaries of the statutes as they stood at 
particular dates have indeed appeared. The digest con- 
tained in the government Report is of great value for the 
time of its compilation ; but no attempt seems ever to have 
been made to provide a systematic historical record. In 
these chapters — the result of several years* labor — the laws 
of all the states and territories enacted since the Revolution 
have been analyzed with some regard for details. No pains 
have been spared to gain accuracy ; yet it would be rash to 
expect that the discussion is entirely free from error or over- 
sight. 

During the years devoted to this investigation I have 
profited by the generous assistance of many friends. They 
have aided me through references, information, copying, 
verifying, and in other ways. To all these I desire to convey 
my grateful thanks. In a few instances it is fitting that 
individual acknowledgment should be made. To Professor 
William Henry Hudson, of London, I am indebted for the 
examination of several rare books in the library of the British 
Museum. Bibliographical help has also been given by 
Professor Charles Richmond Henderson, of the University 
of Chicago. Special researches on my behalf have been 
conducted by Mr. Royall C. Victor and by Miss Lucile 
Eaves, head resident of the South Park Settlement, San 
Francisco. I have had the advantage of the expert aid of 
Mr. David M. Matteson in examining the manuscript records 
of the colonial and provincial courts of Suffolk and Middlesex 
counties, Massachusetts. To Professor Nathan Abbott, of 
Stanford University, Mr. James H. Deering, of the San 
Francisco Law Library, and Rev. Samuel W. Dike, secretary 
of the National League for the Protection of the Family, I 
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am under obligationB for information and snggestiona. 
Special thanks are due to Professor Charles G-ross, of Har- 
vard, for encouragement in the work and various kind offices; 
as also to Mr. W. 0. Lane and Mr. T. J. Elieman, of the Har- 
vard Library, for granting the most liberal use of the 
materials in their charge. 

Finally I can but poorly express the gratitude which I 
owe to my wife, whose patient hand, faithful criticism, and 
wise counsel have never failed. 

Chioago, March 19, 190i. 
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[BiBucxiBAPHiCAi. NoTB I.— Tho modem history of the pBtrisrchal 
theorj begins with Filmer'e Patriarchia (LddiIoii, 1680), id which the 
suthar finds ia the Hebrew family a jufitification of the "diviDB pre- 
rogatiTe" of kings; and the tTcnchant reply of Iiocke in The Two 
Treatises on Civil Ooventment (LondoD, 1690), reprinted with Filmer's 
work in the ninth volume of Morloy's Vnivenal LOyrary. But the 
theory is eepecially associated with the name of Sir Henry Maine. Rls 
Ancient Law {tiew York, 1861), aside from its leading hypothesis, is 
one of the moat suggestive books of the century. It was fallowed by 
the Early History of Instittttions (New York, 1875); the I'iUage Com- 
munities (New Vork, 1876); and Early Law and Custom (New York, 
1883). In this last work he contributes supplementary chapters on 
Bucb topice as " Ancestor- Worship " and "East European House Com- 
muivities," and he replies to his critics. Maine Is criticised by Spencer, 
Prineiples of Sociology (New York, 1879), Vol. I, Part III, chap, ii; and 
by McLennan, Patriarchal Theory (London, 1S85), who, on tho nega- 
tive side, is fairly successful in confuting his adversary, Hearn's AjT/an 
Household (London, 1879) and the AniHcnt City (Boston, 1877) of Fustel 
de Coulanges take practically the same view of primitive society as 
Maine, while particularly emphasizing ancestor- worship and the genea- 
logical organization. 

For the early Aryans and the Hindus see Zimmer's Alt-mdisches 
Ldien (Berlin, 1879); Delbrflck's Die iTUlogertHanischen Verwandt- 
achaftsnamen (Leipzig, 1885) ; Schrader's Sprachvergteichang unrf 
Urgeschichte (Jena, 1883), or the English translation by Jevons (Lon- 
don, 1890); Zmigrodski's Die Mutter bei den Volkem des ariscJien 
Stammes (Munich, 1886); and especially Leist's epoch-making works. 
Orareo-italisclie BechUgeaehichte (Jena, 1884) and the Alt-^irisehea Jut 
Oentium (Jena, 1889). Of first-rate value also are the Bechlshisio- 
risehe U7td reehlsvergleichende Fomcliungen (Part III, on Indiaches 
Ehe- ufid Familienrvcht) and the other papers of the indefatigable 
Eohler. Of these the following are particularly interesting in this 
connection, all found in the Zeitflcftrt/f /fir vergleichende Rechtswissen- 
schaft: "BechtsverhtUtnisse auf dem ostlnd. Archipel u. den westl. 
Earolinen," Zrfi., VI, 3M-50; "Gewohnbeitsrechte dee Pendschabs," 
ibid^ Vn, 161-239; "Indische Gewobnheitsrechte," »Md., VIII, 89-117, 
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Si 

t]Mrlctafltiieheyenn»dtKluift»''tNdL,y, 415-40; ud-Dtti 
fttekt aer Amencrr Md^ VII, 385-4361 iLs m the lart-aamiBd p^pei; 
the iiiltmai II •# BoBMUi hiw wamj be tiacad in M^jgafxigiaa, JftadegftaD- 

ttMv HiH, * Die HeiiatlMBebfftiicheder alien iBderMchdem Giikj- 
m Waber'e /ndiidkc iSlwian^ y, 287-412 (Beriin. 188^^ leveek 
edMifnbie wsj the leligioiie spirit peirading the nncient Hiadn 
m^ This siod J eo gg c eted the exeeDent monognph of 
W^faer, ^yedJBcfae HeefaMifprOche.'^ «dL, V, 177-288; while thecal- 
jMJnBt eg both Hmm mmd Weber mie ablj sapportBd, with the aid of 
edditiaaal mmn m^ bj the more daboraie paper of Winiemita» "^Dea 



jMUUil Mkme, XL, 1>113 fVienna, 1808). In this connactaon, lor 
iM«p<riaa«, may ba mad Mackenzie, "An Account of the Marriage 
Ommtmm ef the Hiadna and MahommedanB aa PnM^tiaed in the 
flaflfaiia IVniaaali of India,** in Trammieiioms of the Ba^ai AMiaHe 
ifoekif^nKUmdem^lBaiS); and La8hington,''On the Marriage Bitaa 
awl UkMi^ ef the Jftta of Bhara^mr,'* in J^wrno/ o/ tte ^^^ 
^Bemi^n, T!Mn (Calcatta, 1833). EapeciaDj important ara Bern- 
hUfl'a *Die Omdlagen der BechtBentwicklong bei den indogetma- 
ntrhtm VMbgnT in ZVR^ U, 263-328; his •« Altindiachee Familien- 
enpuiMatioar MdL, IX, 1-45; and his ''Daa Greets yen QortTn." «Md^ 
VI,M-3M, 43CMK), A popolar, bnt in the main uncritical, book is 
ClarMMe Hader'a La femme dans VInde anHque (2d ed., Paris, 1867). 
HimUMW in plan and treatment are her La femme bMique (new ed^ 
Paria, l^f73;; La femme grteque (2d ed^ P&ris, 1873); and La ftmwm 
n/mahie (2d ed^ Paria, 1877). A strong defense of the dignified posi- 
tion of the ancient Indie woman, based on the sources, may be found 
la Jaeol]jot*a La femme dang VInde (Paris, 1877); and Mary Frances 
Binington is a rigoroos champion of the social status of modem 
Wfpman 4n India (Ixmdon, 1805). See also Pizzi, ''Les coutumes nup- 
tialaa aoz tempa h^rolquee de riran,*" in La Mutton, II, 3 (1883); yidy- 
aaagar. On Widow-MarriageM among the Hindus (Calcutta, 1855); and 
Scblagintweit, «« Die Hindu- Wittwe in Indien," in Globus, XLHI (1883). 
Among the beat technical writings are Mayne*s Hindu Law and Usage 
(Madras and London, 1888); Jolly's Hindu Law of Partition (Calcutta, 
]M!i); his Beehtliche SteUung der Frauen bei den alien Indem 
(Munich, 1876); Tupper's Pufijab Customary Law (Calcutta, 1881); and 
Oooroodaafi*s "The Hindu Law of Marriage and Stridahn," in Tagore 
Law Lectures, 1878 (Calcutta, 1879). Max MQller*s series of Sacred 
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Books contains Apsstamba, Gautama, Visnu, and the other Sutras, as 
well as the later versified law-books of Mann and Yajftavalkya, with 
other tiources of anclont Indiu citstoio. Buroell and Hopkins's Jfanu 
(London. 1891) is an eicellent edition; and Jolly has a German tranela- 
tion of Books VIII and IX in ZVR.. Ill, 232-83: IV, 321-61. For each 
important point these sources are tborougbJj collated in the writings 
of Kohler, Iieist, and Jollf. above referred to. 

For the Slavs. Krauss's SUte und Brauch der Sndslaven (Vienna, 
1886) ia the moet valuable treatise. See also Turner, Slavi»fhet Fami 
litnrechl (Strassburg, 1874); and Eovalevskf's Modem Ougtomi and 
Ancient Laws of Russia (London, 1891), in which the author criticises 
uid corrects Sir Henry Maine on important points. For Greece, in 
addition to Leist's works above mentioned, see the paper of Campaui, 
& Alhine$ (Paris. 1867); that of Moy, "La famille dans 
Revue deg cmtra litUraires, 8 mars 1809; Stegeren, De 
conditione eivili feminamm, atheniensium (Zwallae, 183&); Ouvr£, 
ObservationM tur le rtgime matrimonial au tempt d'Homtre (Paris, 
1886); Lasauli, Zur Geschichte und Philosophic der Ehe bei den 
OriecKen (Munich, 1852); eHpecially Hruza's Die Ehebegr&ndung naeh 
attitehem Eeehte (Erlangen and Leipzig, 1892); and his Polygamic und 
PeBUcat naeh griechisch£n^ Rechte (Erlangen and Leipzig, 1891). 

On the matrimonial institutions of the Romans consult Marquardt's 
Privallfben : Lange's ROmische AllerthSmer; Smith's Dictionary of 
Oreek and Rormin Antiquitiet ; MQUer'sifand&ucA; Bernhtift's £taaC 
und Recht der rom. ESnigsteit (Stuttgart, 1882); Karlowa'a Die For 
m der rOm. Ehe tmd Manus (Bonn, 1368); Roasbach's Die rOm. Ehe 
Ituttgart. 1K)3); his ROmtgehc Hoehxeita- und Efiedenhmdler {LeipTig, 
); Laband's "RechtUche Stellung der Frauen im altrOm. und ger- 
aiAniscben R«cht," in Zeitschrift f&r V6lkerpsychologie, III (Berlin, 
18%); and Bouchez-Leclercq's Manuel des inst. romainei (Paris, 1886). 
From the mass ol writings which are of service for thisand the four sub- 
sequent chapters may also be mentioned Brissonius, De rilu nuptiarum 
(Paris, 1561); his Dejure eonnubiorum (Paris. 1564); Hotman, Det<eteri 
ritu nuptiarum obaervatio; hie De sponsalilmt ; his Deritu nuptiarum 
ttjure ttiatrimoniorutn — all published and bound with the two works of 
Briawiiius (Leyden. 1641); Grupen, De uxore romana (Hannover, 1727); 
Ajrer. Dejure connutriorum apud romanot (Gottingen. 17.36); the 
anonymous Dei riti delle antiche notxe romane (Perugia, 1791); 
Haanen, DemuHere inmanuetin tutela (Lugd. Bat, 16231; Schultz. 
Jie jure tuecedendi feminarum. apud romunos (Trajecti ad Rhenum, 
1826): Chamblain, De la puiasance patetmellf ehez les romaine (Paris, 
1829|: Eggers. Wesen und EigenthUmlichkeiten der altrftm. Ehe ntit 
Manua (Altona. 1833); Mahlmann, De matriTnonii veterum roma- 
ineundi (Halle. 1815); Ease, De manu juris romani (Halle, 1847); 



Gerlacb, De rowiawortiwi connubfo (Hall«, 1851); Dubief, Qwili* 
fuerit familia romana tempore Plauti (Molini, 1869); Pag^, LafamOU 
romaine (Toulouse, 1892); Louise, Du tinatut-contulte velUien et de 
rincapadti de lafemme marife (Chateau Thierry, 1873); Bourdin, De In 
condition de la mire en droit romain et en droit franfais (Paris, 1881); 
Salomon, Du inariage du droit des gens et en giniral des mariaget 
»an» eonnubium (Paris, 18S9); Desminis, Die Ehe»chenkung noeh 
rGm. und intbeiondere naeh byeantinitchem Rechl (Athens, 1897); and 
Ciocotti, Donne e politica negli ullimi anni delta republiea romana 
(Milan, 1895). The criticisms of Knntw, Bxcurse fiber r&m. Beeht (Sd 
ed., Leipzig. 1880), and Esmein, Milangea d'hisloire du droit el <U 
critique (Paris, 1886), are at great value on various important queationa. 
Compare also Couch, "Woman in Early Roman Law," in Harvard Law 
Bevieic, VIII (Cambridf^, 1895); Vicoi, Du mariage romain, ckrStien.,et 
/ranpaw (Paris, 1849); Monlezun, Condi'fion civile de laf&mme marUei 
Borne et en France (Pans, 1ST8); Tardieu. De lapuitsanrepaternellee» 
droit ronain et en droit franfaia (Paris, 1875); and C^rnil, " Contriba- 
tion i r^tude de la patria poteatas," in Notiv. rev, hi»t. de droit, XXI, 
416-85 (Paris, 1807). Gide's excellent Elude sur la condition privie 
de la/emme (2d ed., Paris, 1885) deals with the laws of Greece, Rome, 
and other nations. Poste's edition of Gaius's Inatitutionum jurii 
dvilig eommentarii quatuar (Oxford, 1875) is an indispensable source; 
and among legal treatises are particularly to be commended Maif' 
head's Introduction to the Private Law of Rome (Edinburgh, 1866); 
Puchta's Institulionen: Moyle'e Inttitutionum Libri {Oxford, 1880); 
Bein, Privatreeht (Iieipzig, 1838); and especially Sohm's InttituteM 
(Oxford, 1892), by tar the best work on the subject for historical pur- 
poses, showing the rare insight, cleamees of analysis, and vigorous 
style peculiar to the author. Most readers will find the short Intro- 
duction ot Hadley and the excellent Oulfiitei of Professor Morey suiB- 
cient, For the general subject of marriajpi and the family the Zeit- 
acfirt/(/flri'erfffcicfcfndeJtecAi««!tsse7icAa/((8lutt^rt, 1878-96) is indis- 
pensable; while the Eritiache Vierteljahresichrift f&r Oesettgebung 
und Rechttwigaenichaft and the Zeitschrift fitr Ethnologie are also ot 
constant service. 

For the literature ot Arabian and Hebrew matrimonial institutions, 
respectively, see Bibliographical Notes II and IV. 

The student who has not yet seriously attacked the literature 
of the subject will do well to begin with the following: Tylot, "On a 
Method of InveatiRating the Development of Institutions. Applied to 
Laws of Marriage and Descent," in Journal of Anth. Inst.. XVEH, 
No. 3; Bernhi>ft'R"ZurGeaobichtedeseuropaischen Familienrecbts," 
in ZVB.. VIII. 1-27. 161-221. .T84-405; in connection with his "Princi- 
pien des europftisohen Familienrechts," ibid., IX. 392-4ii; Friedricha, 
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"Pamilien-Stuten und Eheformen." iUd., X, 189-281; the flrat two 
chapters of Posada's Theories modemes (Paris, 1896); and the first 
three chaptera of Botsfard's Athenian Constitutian (Boeton, 1B93), one 
of the ablest contributions to comparative Institutions. This is Bup- 
plemeated by H. E. Scebohm's Structure of Greek Tribal Society 
(London and New York. 1895), For summaries of the results of investi- 
gations, from different points of view, Delbrflck's "Das Mutterrecht bei 
den Indogermanen." in PreuBxiache JahrbQeher, XCVII, li-ZI (Berlin, 
1895), may be compared with Dargun'a JfuHerrecAf und Vaterreehl Iheip' 
xig, 1892), containing a criticism of the views of many recent writers.] 

It is the primary purpose of this book to trace the 
developmeBt of the family and marriage in the "three 
homes" of the English race. An attempt is made to 
describe the mechanism provided by the state for the admin- 
istration of matrimonial law ; and to appreciate the impor- 
tance of some of the many problems centering in the family 
as a social institntion. Necessarily a theme so broad may 
here be treated only in outline. Yet in the outset it is the 
limitations of the subject which require to be most carefully 
noted. It is but a part of the wide field of family history 
which receives special attention. We are closely concerned 
with the forms of celebration and divorce as they existed 
among our Teutonic ancestors, and as they have since been 
molded by custom and legislation in England and the United 
States. Only in a secondary degree are we interested in the 
intricate law of the domestic relations. Except incidentally, 
we are not now called upon to consider the property rights 
of husband and wife, the laws of guardian and ward, or the 
rules of kinship and succession. 

More pertinent is the general question pf the genesis 
of human marriage and the human family.' It will be 

■ "The expression 'baman marriaae' will probably be regarded b; most people 
u an improper tantolotty- Bat. aa na shall see, ntarriags. in the DBtural-historir 
aeaae of tbe Urm, dnes not belong eiolosiiely hi oar owo Bpeeies. No mors EmidB- 
manCa] diffareace betwooo mna nnd othor animiils sbotild be implied in anciolnfflcnl 
thao in bloloRieal and p^^fchulDBical Ij'tminolofnT' ArbitriuT closstflcuttoua do 

nee mncb injury."— nESTEBHABCE. HrrtoniQ/ Human Jfam(ipe,S, In like spirit, 

LJ.WAU> enlitleD bla book Dit mentcMielie Familic 
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impossible, of conrsey to examine independently the many 
difficult problems which have arisen in this connection. 
Even the specialist may find it hard to trace a clear way 
through the bewildering maze of existing theory and sub- 
theory. It seems desirable, therefore, by way of introduc- 
tion, to present as clearly and briefly as may be the more 
salient results of recent investigation. Marriage is a prod- 
uct of social experience. Hence to understand its modem 
aspects it is needful to appeal to the general sociological 
facts surrounding its origin and its early history among 
the races of mankind. It is necessary to get our bearings. 
At the dawn of history the Teutonic family was essentially 
monogamic, originating in a contractual' relation. What, 
then, do we know as to the origin of the monogamic family 
and regarding the conditions under which marriage by con- 
tract arose ? Part I will concern itself with the solution of 
this question. 

The literature' of primitive marriage and the family is 
already formidable; and, however contradictory and discour- 
aging, on first examination, its conclusions may appear, 
there c€ai be little doubt that they .demonstrate the possibil- 
ities of the comparative method' in the domain of social 
institutions. It is in this field, indeed, that evolutional 
science bids fair to achieve its most signal triumph. At last, 
in the laboratory of science, there is some prospect that man 
may come really to know himself. On the other hand, it is 
precisely in the study of primitive marriage that the "perils 

1 A brief and dear aeconnt of some of the more important woiln Is givoi by 
BsbnhOft, '' Znr Gtoschichte des europAisohen Familienroohts,*' XVS^ VIU, 4 ft., 
884 ff. Compare the criticisms of Spenoer, Stareke, and Weatermarok ooafcained 

throughout their respective treatises. 

'^FoT a proof of the eflSciency with which the ^* statiatioal method** may be 
applied to anthropological and sociological qoestions, see the paper of Dm. TribOS 
**On a Method of Investigating the Development of Institatiooa, Applied to Lews of 
Marriage and Descent," Journal of the Anthropolog, Inaiitute^ Feb., 1881, B45-6BI QT. 
Wbstebmabck, Human Marriage. 1-7 ; Stabokb, Primitive FawUtif^ 1-16; 
op. cit.^ 1-4. 
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of historical narrative" are moat clearly revealed.' Nowhere, 
perhaps, can there be found raslier inference' and more 
sweeping generalization from inadequate data. Too often 
economic and psychological laws have been slighted; and, 
in a field where their careful observance ia so vitally impor- 
tant, the fundamental principles of organic evolution— such, 
for inetance, as natural selection — have frequently been 
ignored.* A vast mass of interesting facts relating to man's 
social development, highly important for him to know, has 
been diacloeed. But, with a few notable exceptions, the 
signal failure of investigators thus far has been the attempt 
to sustain theories of uniform social progress. The criti- 
cism, especially, to which the writings of Bachofen, Maine, 
Morgan, and McLennan have given rise has greatly weak- 
ened the faith of scholars in the doctrine of universal stages 
of evolution through which all mankind has run.' 

I. STATEMENT OF THE THEOBT 

Students of comparative institutions have generally re- 
garded the family as the unit or germ from which the 
higher forms of social organism have been evolved. A Ger- 
man scholar declares that among all the races of antiquity 
"■the constitution of the family was the basis and prototype 

iSoB the Bliggestiifl paper of WlNSOB. "The Parils of Hutoricsl NnrrBtiTa," 
AtKmUc Monlhty |3ept., IttW), LSVI. ZSS-B7. 

:., I-i. has noted the danger of iotereDee, espeolallr from vrlttau 
bBBD ■ miitura of races and instiCnlioas : " Deuu die Bechts- 
obt sua eineiD eiobBitlicbeD FriDiip erwachseD, sundeni aos 

ibbrecben." 

alt u B merit ol WesleraiarBk's book that bs haa "pnt panionlar stress upon 
pareholoiiical caosoa which hBTeottoD been deplorably orerlookad."— Op. cU., S. Cy, 
kIki Stabobb, op, cil.,t. 

• " Yat DoChlng has been mote tatal to the Soleaeeot Society thati the habitat 
iDFarTiiig, without soffioieoC reasoiu, ftom the preTalonoe of ■ oustom or iostitntioa 
among tome uiags psoplea, that this castom, this loatltalloti. Is a rallo of a sta^ of 
deTelopnoDt tbnt Che whole bniain race once went thruogh."— WsbtbeMI-KCK, ep. 
Ott.. Z. C/. Foai, attutten tvr EatwicklMngigctcltUhlr del FamilienrecltU. 1-S, !i8. 
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of the constitution of the state." ' The same theory ia clearly 
Bet forth and the process of political expauaion carefully 
described by Plato and also by Aristotle,' who base it upon 
their own observation both among "Hellenes and barbari- 
ans," and each illustrates it by reference to the Cyclops of 
Homer.' It is not wholly improbable, as will presently 
appear, that the family in some form must be accepted ad 
the initial aociety, possibly among all the racea of mankind. 
At a very early ethnical period the family, so far as it implies 
great authority, perhaps even the despotic power of the. 
honse-father over his wife and children, may often have been^ 
"patriarchal." To admit this, however, is very different 
from accepting as the primordial cell of social development 
the strictly defined patriarchal family of Sir Henry Maine's 
Aticieid Law. In this book, which made its appearance in 
1861, we are told that the "effect of the evidence derived 
from comparative jurisprudence is to establish that view of 
the primeval condition of the human race which is known aa 
the Patriarchal Theory/' ' The primitive family as thus con- 
ceived is substantially the Roman family, not in all respects 
as it actually appears in the historical period, but as it is 
thought that it must have been before the process of trgns- 

iHabqtjaedt, Dot Prlvattcltm der KOmcr. I, 1. The thearj la atao hald bj 
Bldktscbli, Tlitorti itf Che aiaU. 182-89; Stekadek. tifiriwftnnrMeAuiw untl [7r0«- 
tcldcUe,Sn-K; Leist, ^U-aHvftc* Jui amiivm.lU; UtSi.i.Ea, BamUmek drr ktau. 
AttertkumtwittentcKaft, IV. K-IU: Qilhbbt, Handburh der grieck. StaattaUer- 
Udmcr. II, 302; Maine. Filloiw Communttia. ISB. ; Anciait Lme. llSff. ; Earlg Law 
andOiut(»n,cbnp, iil; FcHrsi-OB Coui-iHOEa, ^ncronl City.Wl B.; Qrittb, Hiitarv 
qf Sreeco, I. SSI; ThOmhbb, Die ariech. StaattaltcrtMimer, 'Si B. 

•Plato. LauM, Book III, <I80. SSI: JowBTT.CialDffaei,IV,Z(»; \.astfyT\,s.Potitie*, 
Book I, IS.; JowETT, I.Sff. ThoM are tollawed bj CiCBBO. Zte qiRciu. I, n. 

< " They (the Cycloiia) hsTo neither asmnbllea (or aciD<nilMtioa oor ihaitMa, 
but eTer|>oiie eisrcisos inrlsdictlon over hia wives and hia cbildreu, nod theji pay do 
resard to oue BDother."— Odvae^, Boole IX. 106 fl., s9 roodored b; Maine, Arteimt 
Laa, 120. Qf. Odymcy. Book Yt, Sff.; Bstabt'h TrsDs., I, M. 215, £18. On the 
tkomilMa, U liupired commandt of the hero-king, handed down to him from Zeus by 
nwmiB,MellAim.cbap. J; and on the import of tbe pssaago in Homrr conikare 
(Md.. 110, vith FKBMiuit, Comparoliue PoUtia, 879 d. 20. and Botiitokd, AUiemtaii 
Omriilutton. S, 1. 

* Ancient Laa. Hi. 
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formation and decay began. It ia a much more extended 
groap than the modem family, embracing under the head- 
ship of the eldest valid male parent all agnatic descendants 
Bnd all persona nnited to it by adoption, as well as slaves, 
clients, and other dependents.' The power of the house- 
father is most despotic, though exercised duriag his entire 
lifetime over the unmarried daughters and over even the 
married sons and their wives and children. Thus originally, 
it is said, the Roman paler familias has power of life and 
death, vita nedsque, over his children. He may sell them 
into slavery, and sons, even those who hold the highest 
offices of state, can originally own no property.' The patri- 
arch is king and priest of the household. As a sort of 
"corporation sole," he is likewise its representative and 
administrator; for the property is regarded as a part of the 
family, and on the death of the house-father the family 
devolves upon the universal successor.' A characteristic 
feature of the patriarchal family is agnation, or the system 
of tracing kinship through males only,* Agnatic relation- 
ship "is in truth the connection between members of the 

1 ClientB. »rTaat9, aod eToa those admitted to ths hwilth as meats, bj absarv- 
■oon of (hs jiropet ritea, mire cegsrded aa members ot tbe famitj uroap and sbsrsrs 
ialhetacra. EsAitK, AriiatiBinuithold.13,10n l.t FuBTEL DB CoCLANOEs. .Inctent 
CitVi i^: Uaimk, op. cit., IX B.. 185 B. (locra). 

)FoT the Roman patria poUttai see FoStr, Oaiut, 81 ff.: LiasT, Ortuco- 
itnluche EacUtaeKliiclile. 57-102: SOB>, Inttitiila, 120 a.. 3563., 385-95; BEEHBOrr. 
BBmuehe KOnigueU.nbB.: Fuchta, Inttitutiormn, 11,334 3.-. Mobbt, Outtinaof 
Koynm Law, 3, M; Schboel, Itutitutionen, XIU S12; Kcstik. Exeunt, 5TO B.; 
ItAIHB, ^nci'enl Law. 123 ff., 130 ff., 227, 22Sj Hadlet, Koman Lain, 119 &.; Clake, 
Early Roman Law, 2Si HdIhoeis. Bill. Int. to Ike Private Lam of Borne. 37 9,, US. 
tSlLlNOK. BOmUcha AUarthltiairr, I, 112 ff.; Qkdpeh, Uzore romana, IBff., 37ff.: 
Badeb, La femwe roniaine, 7S B. ; Tabdied, Pufoance paleneOi!, 5 ff. { Bouhdtm. 
CondiWn de In mire, B S. On tbe power of the father to eipose famale infantB dor- 
log tlut earlT emplro see Cafeb, AgeoftlieAnloniiia, 19 f. 

•Hainb, A-mcienl Lata, ISZ, aod chap. >1. 

(On the Bomao aKnatlon see Pobtb, Oaiiu, 113 ff.; Leibt, OTaeco-J(alueA« 
lUcikUaachichte. U ff. ; Souii, Ijotilvta. liA, Sa B. ; Pucbta, Intlilutiontn, tl. 17 ff. ; 
HoiLB, Jiutftiifiona. I, l.'>5. IM; Uobbt, op.cit., fl. 3ti Kuhtze. eznirM. t3S-S7(.1[ma. 
twnnwAand) ; Lanoe, B(yiniiche AUerthamer.I,2n B. ; Muibubad. Bitt.lnl. foMc 
Pr*eate LatB of Borne, 43 ff., 12S S. ; Hadlbt, Roman Law, 130 ff.; Mains, op. cit., EC 
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family, conceived as it was in the most ancient times. '" Its 
foundation is "not the marriage of father and mother, but 
the authority of the father In truth, in the primi- 
tive view, relationship is exactly limited by patria potestas. 
Where the potestas begins, kinship begins; and therefore 
adoptive relatives are among the kindred. Where the 
potestas ends, kinship ends ; so that a son emancipated by 
his father loses all rights of agnation. And here we have 
the reason why the descendants of females are outside the 
limits of archaic kinship." Indeed "it is obvious that the 
organization of primitive societies would have been con- 
founded, if men had called themselves relatives of their 
mother's relatives." ' The basis of the patriarchal family 
is the patria potestas, but in its "normal shape" it has not 
been and could not be "generally a durable institution,"' 
Yet its former universality may be inferred from certain 
derivative institutions, snch as the perpetual tutelage of 
women, the guardianship of minors, the relation of master 
and slave, and especially from agnation which is found 
"abnost everywhere " and is " as it were a mould" retaining 
the imprint of the paternal powers after they have ceased to 
exist.* Applying this test chie€y, Maine finds evidence of 
the existence of the potestas among the Hebrews as well as 
all the peoples of the Aryan stock ; and he believes that it 
would be hard to say "of what races of men it is not allow- 
able to lay down that the society in which they are nnited 
was originally organized on the patriarchal modeL" " 

The patriarchal family as thus constituted is the "type 
of an archaic society in all the modifications which it was 
capable of assuming." From it as in concentric circles 
have been sncceasively evolved all the higher forms of polit- 
ical organization. Everywhere, as at Rome, "I 
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tioQ of families forms the gens or house. The aggregation 
of houses makes the tribe. The aggregation of tribes con- 
stitutes the commonwealth."* The ^tate is therefore the 
result of the expansion of its primordial cell ;' and the gen- 
ealogical organization of society precedes and overlaps the 
territorial. All these groups, lower and higher, regard 
themselves as united by the bond of kinship. Bnt, as a 
matter of fact, the kinship is often assumed ; and the hetero- 
geneity of blood is explained as the result of the fiction of 
adoption by which relationship is artificially extended and 
strangers are admitted to the sacra. Without this fiction, 
says Maine, "I do not see how any one of the primitive 
groups, whatever were their nature, could have absorbed 
another, or on what terms any two of them could have com- 
bined, except those of absolute superiority on one side and 
absolute subjection on the other," Society could hardly 
have escaped from its "swaddling clothes."' Furthermore, 
a strong motive for the artificial extension of the family is 
derived from the worship of ancestors. The earnest desire 
of the ancients for male issue to perpetuate the family rites 
has tended to foster adoption, and it probably accounts for 
the levirate and other similar expedients to provide an heir.' 

1 Ibid., US, lU. ISB. S«B the table ol compBiBtiTe grorna in Sodbildkb. Sprack- 
twrpletchiino und Ur(/e*cMi:hle.70i. Fortbe luoie gnintisc/. ScbOhann, Aittiiptitia, 
an, 3E4; Atltetuan Cmutiliition, S-10; Wacubhctb, Biit. AnI,, I, Stl f.; HtnJ,nm, 
BaiuU»tch,n,n'S2: Obotb, Hiit. of Oreece, III, 5Z. ^, la KOneral, ^. Fdstei. db 
ConLAHOEi. Jncicnl City, lil ff.; Hkakn, Art/an Botitthold, 63 ft.. 113 R„pawiin,' 
LkUt, araeeo-ilalitclie BechUgttclit elite and AU-aruclta Jiu Gmiium. 

>For Fbebiuii'b w«ll-kDOwn theoFy of political sxpansion m* Comparative 
Folitk>,ohap.iii. 

IMAnac Aneimt Lmr, Va ft., 38. On tbs new mode of adoption in India Ma 
Hathi, Hindu Law aiui Vtagt, SB S. : Ltall, Aiiatic Studiet, chap, riii Fort- 
nvhlty Ka'iev, Jan.. 1877; Joi.i.1, Hindu Lawof Farlition. lU-W. On the rormation 
of ni]a.BeuealogiDsl clans see Heabh. Aruan Hmuehold, 798 ft, C/. Post's diacus- 
bIod of "KOuHtliohB Verwaadtschatt " Id S'udten mr Entaickhtnei/ackicKle Aa 
JMnHlfcnrwUt, S-U: Koblbb, ZVB., T, U&-4D. 

• Ujotni. Early Laa and Ciutoni. chops, iii. iT, vlii. For ancaatDr-wonhip 
w wpaeiallT Fcstbi. dh CouLANOEa, AneienX City, 9-Si: Bbakn, Aryan Btmie- 
kotd, a a., a, 48, 59. eo: Tailok. primitivt Cullun, U ("Auimlsin"): Mathb, 
Hiiid* Lav and Utagc. lU, USi LiAi^, Aiiatic Stvdia, chap, ii; Dtxur, Hitt. of 
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TkA jmtriMrrih^ iiacilj oi t^ Ameiemi Lam, vkoie kiMling 
lurre aov beei preaoued. reappens vith aligiii 
■KniiSstko in tbe Ltss wriciiies of Sir Henrr Msukl' It 
iuw bwn widelj accepted Y«t it vas ineviiahle that a 
to^/Tj wiach oo its face appears to zKgiect bhiit of the moat 
r«»barkabb6 £acta ererjirhere obaerrahle in the aocial life ol 
priffiitiTe mm^ shcwiki azouae most aerioiB doabL Nor will 
it <sr^, with Starcke/ to excuse the antbcx' on the ground tlial 
hia o^ivrlasions are intended to be tme only for the Hniawt 
cf tr.f: lav-hrx^ks. of comparatiTe jorispnidence; for obviooaly 
hlji laci^^na^ vill not bear that oonstmctian. 

Uf^T^jfiTt HymceT was the first writer to sabject Maine'a 
h jf^>thesis to a laminoos criticism.* Fiist he points oat ttat 
MAine has iv>t been entirely guiltlees of **the lofty contempt" 
fiuUtrtainfsd by civilized peoples for their barfaazoos neij^Donii 
whirh he himself censures as a serions error. For he*** baa 




Amma r. 2M; Zfmm, Amndiaeha Ldbem, 413: BoTOOn. At 

ZL T*. pnmim, who holdi «c«init Scbbaobb. g p t o timM fg Uitk umg (SA i 

•Artfnt/fr-wr^ribip *rf>M bdon Um Mpar«tioo of Um Atjmn 

/yjCf.AS^JUi, ^ii«:i«iii OUy, I9-&1« and Bmamm racmrd the kUcmmb ti» as of 

iiiiK^/frUiwM th*D Um blood-bond in the formntiaa of the geotfle cioo|h« 

fff/witttuM, M; and Lnar. <rra€e»4<alucA« £ecAii0MrJkidUe, 7 ff^ U fl^ also 

ih^ f//f matU» of the first reeot^iaed croopa oi relationship dapsod cm tta 

fy. K//aj;,Ka. in ZVic., Yl, I0»-17. for animism ; and for «A«ft<^«i 

Mrjoaxit n^Anu 

I itTivrfy /7i4l. «/ IngtihiU4)m, M fl., 115 fl., 217 fl., 306^; ViUaQe 
IS. K, pamim; tSarly Law and CtutawL, chaps, iii, ir. and especially ehapa. vii, ▼iii« 
wli«if« n/lT^ne criticism is considered. Cy. McLexvax. Fofn'orcAol Theory, l-a* 
for a c/#Iiation of the more important passages of liaine*s writings. 

>"Tbe mdlments of the social state, so far as they are known to ns at all« are 
krkown th r^mgfa testimony of three sorts— accounts by contemporary o b a er i eri of 
elirlllxjitlon le«i« advanced than their own, the records which partiealar raeea haTa 
pfffMirved cHicerning their primitive history, and ancient law.** Of these three 
mimrrjm of Informatirm, Maine regards ancient law as the best. He fails entirely to 
apprerJate the tme Importance of the first source, from which, obrionsly, are 
derived most of the data of recent ethnical, anthropological, and sociological invea- 
llgatl^m, inetnding mnch that Maine himself has presented. Cf, the critieisms by 
MfaMraa, /tinrApUt of ffociology, I, 718, 714; Lubbock, Origin uf Ci'viUsatton, Sff.; 
Mi;Lkmmam, J'atriarehal Theory, 29, 30. 

i I'HmUivt Family, M, 05. « Prtnctplet of Sociology, 1, 713-87. 
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practically disregarded the great maea of the uncivilized" 
peoples, and "ignored the vaat array of facta they present at 
variance with his theory." Nor, in favor of a primitive 
patriarchal state, is it safe to assume that "the implicit 
obedience of rude men to their parents is doubtless a 
primary fact." For, "though among lower races, sons, while 
young" may be subordinate, from lack of ability to resist; 
yet that they remain subordinate when they become men 
cannot be assumed as a uniform, and therefore as a primary, 
fact.'*'— This objection ia sustained by reference to many 
savage and barbarous tribes among which parents exercise 
little or no coutrol over the children. Again, it is by no 
means established that "the history of political ideas begins, 
in fact, vlth the assumption that kinship in blood is the sole 
possible ground of community in political functions." On 
the contrary, "political co-operation arises from the conflicts 
of social groups with one another;'" and though it may be 
facilitated by a feeling of common descent, examples of 
political combination may be produced in which relationship 
is not considered. Furthermore, it is hard to conceive how 
so advanced a conception of government as is implied by the . 
patria potestas could exist in the "infancy of society;" nor 
has it yet been proved that in the primitive state the indi- 
vidual is entirely lost m the family group, which holds all 
property in common. Instances of "personal monopoly" of 
property among low races are not wanting. Finally the 
assumption that in the primordial state women remained in 
perpetual tutelage is without foundation ; how far it is from 
the truth will be made clear in future chapters.' 

But the patriarchal theory has been vigorously attacked 
in its very strongholds, the laws of the Hebrews and the 

' rtid., ^l^ Tn. 5io-J3. 

1 Bee below, chap. iv. Ua. Sfeh(<Ss also polnta ant that Uuiae does Dot tale 
iBla BCconnt "alagoa id humaa pragrsss earliar than tbe pastoral or sgtleoltor&l." 
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primitive costoms of the Indo-Q^rmanic peoples. The well- 
known polemic of the late J. F. McLennan is of special 
interest in this connection.' Among none of the Aryan 
races, the Romans only excepted, does he find the patria 
potestas or the strict rule of agnation; while among them 
all, he believes, abundant evidence of original promiscuity 
and of the maternal system of kinship is disclosed. Even 
the Hebrew Scriptures, where Maine perceives "the chief 
lineaments" of the patriarchal society,' so &r from reveal- 
ing the patria potestas and agnation, bear witness to 
^^beena"' marriage and the recognition of kinship in 
the female line/ Sir Henry Maine in this connection 
refers incidentally to Sir Robert Filmer in whose Pciriar' 
chia the existence of the patria potestas among the ancient 
Hebrews is alleged. But, as McLennan justly observeSy '*to 
those who have studied the controversy between Locke and 

I The Patriarchal Theory^ edited and completed bj Dokaxj> MoIawvam (Lod- 
^AmeieiU Law, llS-20. 12S. 



*Ttemani«<eof JaeobwithLaban'idanglitenistheeMelnpoiiit. In^baepi^ 
murLur^— the Dame giwen to the institntion in Ceylon— ** the Foons hmbandleaTM 
tiM famil J of hifl birth and paaieB into the family of his wife, and to thai he belong M 
j/ACaJtlM marriage snbitistji. The children born to him belong, not tohim, but to the 
t^kmllf of their vukber, Livinir with, he works for, the family of his wife; mod ha 
<r.<BaMiiy ^alns hiM for>tinc in it by serTioe. His marriage involTea imaUy a ehanft 
€4 nllMipt; iMMrly always (where the tribal system is in foroe) a ehance of kriba--ao 
that, as OMd to happen in New Zealand, he may ba bound eren to take part in war 
aCfciAfkt tUpm of his father's hoose ; bat always a change of family. The man leaTM 
father aa^ aMtber as completely as, with the patriarchal family pteraUinc, a bride 
WA^ fU0 ; and he leaves them to lire with his wife and her family. Ihat this 
trjVft'i* w:ch the pasMge in 6«»nesis will not be disputed.** Pairiatekai Thmn/t^ 
4X V4^*fthftleiM. in this case McLennan is certainly mistaken. Wo have hara to do 
'9.%hr.ttAt f/grm of wif^parchase called '* marriage by serrioe;" sea £j< 
fr'Jt Mk^ 16 II ; the anpunent of Wakk, Marriaoe and Kinthip^ 29^44; and 
urti* ' yamiUenMtMfen und Ehefcrmen^ ZVR,y X, 807,206^ ^Beana** maiTiafla 
4rs»4«'.#irS h^/«i)rv«r aB/>oiroih«r Semitic pcoplcs and possiUyalsoamoQcthaHabvawi: 
.^^m . r,a fCututkip an/f Marriaoe^ 108, 17:^78, 146. It is found also in Africa and in ; 
r^Jr^0tt ^.u*>tH: Wace. Op. rit, lid, 299-301; McLbxnam, op. cit., 4S; 
fUm^^^ Mfr^rrUi^.. \(ft. m^-Vi: Ttlok, On a Method qf InffettigaiimQ ImtHitaiomt 
Itr. It .Vr 4a/,BK. /jp. <«<., T>. ; IIbllwald, DU meiuch. FamiUc, 2SS, 



^''/n •.hA K-.^f-nr Umi\j n^ Fatriarehal T%cory,S5-^lfi,13S,2IS-l7,SIS|tM 
Mft Vift W. . n.;. p^smim. 
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Filmer' it may seem wonderful that the truth of Filmer's 
main positiou could be thus lightly assumed by anyone, and 
especially by any lawyer, who had read Locke's masterly 
reply to the pleadings of his opponent."" The prmcipal 
oonclnaions of McLennan are sustained in a strikiiig way, 
for a sister-branch of the Semitic race, by the researches of 
Wilken and Bobertson Smith into the marriage customs of 
early Arabia.' The ancient Hebrews did not have agnation ; 
yet they "traced descent from the father for the purposes of 
what we may call rank, or a feeling of caste," and this was 
the source of paternal power.' The house-fa ther exercised - 
ft high degree of authority over bis wives and children, but 
he can scarcely be regarded as a patriarch in the strict sense 
of the term,' 
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'See patriarchal Theory, X3.. £13 ff,. 273 notK. wbere ■ smnmarr ot Lock< 
■rsuneDt, with additiuniil eTideoee a^InsC the eiistencs of aguatioa (nd p:ili 
potettat and in (avor at an original maternal sfstem anuDx the Qebrewa, will 

■ RoBeaTBOD Skits. Ktmhip and Marriage; Wilesm, Dot Ulairiarchat bei d 
alien Arabem. a work snsgnated bj Shttb's " Aniviit Worship and Aoiual Tribn 
Jimmal of Philology, IX. 75-100, Those vritera have found among tbesa Ssmii 
tribea the ajtUim at kinship through tho mother in actaal naa. with traces ol po1;e 
dry, aiocamj. and tbs tolam pm*; and Wilken belisTes tbst ha finds eridonces 
flarly promlMiiiltf. See especiallr K0HI.XK. Urbcr das vorUlamiti^he Bteht « 
ArabcT. ZVR.. Till. Z38-flt! and Fbudbichs. Da* Ehrrttht da /slam, ij 
M>44, Mpaoialljr ZSS ff., who showi tbat the Uohammedan bonee-father exercbes 

pMasnt, relatloasbip is Arabia U generallir Donoted in the male line ; and therefore. 
WMansMABCK. Human Afarn'oiM. IIB, note 4, regards the condosion of Smith that 
origiDBlljr tlie srstem of female kinship exolnaivelj prevailed at " a mere hjrpothesis." 
• WaU, Hamaoe and Kinthip, W. 

lAeeording to Ewild the aueient Hebrew father might "sell his child to relieTs 

Ul own dlatrou, or offer it to a creditor as a pledge. "— The Anliguil'a of Irrael 

I Qxndoa, IBIS), 110; Wbsteuiasce. op. cil., SA; and the Leritieal law praseribBs 

u the penalt; far striking a parent (Lerlticoa 20^9; Eiodns 21 : U. 17) ; but the 

■ Doniltj eonld onlj bo admiaistered tbrongb bppcsI U> the whole cummauitj. Wia- 

K, Op. eit.. 228. Cf. MlCHAKLIB. Commentar.» oa the Lamt of Uota. I, tH. 
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iii. thk theoby in the liqht op becent bbseaboh 
Let as now see somewhat more in detail what light is 
thrown by recent investigation on the controversy between 
Maine and McLennan. WeBtermarck has taken great pains 
to enumerate the uncivilized peoples, chiefly non-Aryan,, 
among whom descent and usually inheritance follow the 
paternal side;' and he finds that the number is "scarcely 
less" than the number of those among whom the female line 
is exclusively recognized. Bnt in many of these casee it 
seems probable that the parental rather than the agnatic 
system prevails, though the male line may take precedence. 
In some instances rank or authority descends from father to 
son, while in other respects the female line predominates. 
Doubtless more frequently than is usually imagined a mixed 
system rather than a strictly paternal or a strictly maternal 
system would be found to exist.' As the result of his inquiry, 
Westermarck rejects the hypothesis that kinship through the 
mother is a primitive and universal stage, though he does 
not substitute the agnatic theory in its place, Starcke, on 
the other hand, after an extended examination of the customs 
of rude races, especially in America and Australia, suggests 
that the paternal as a general rule probably preceded the 
maternal system which arose only with the development of 
the gentile organization.' But Starcke's evidence can scarcely 
be accepted as convincing. 

Similar difficulties are presented by the question of the 
prevalence of the so-called patriarchal power among non- 

IBuman MarHagt. 81-104, notm. C/. Friedmchb, "Ueber deo Urepnuvg dM 
Hit ri arch ats," ZVR., VTII, S7I-7S; Kohlkb, ibid., VI, 403 (Korea) ; VII, 37S (Papaai). 

■ Compare Wakb. Marriage and SimMp, Wilt., JKltl.. SSS, 398 It. i espeoiallj 
FUBDKK^na. " FamiliBiistutoD uod EhofDnnDH." ZPR., X. 2(0-lZ; and Dihouh, Itut- 
lerrecht unit Fa(tTTocA(,3, 28, 118, who belipTos the so-called "mlied sirstema" ars 
morely a cnusisteat naioD of two entirely diSerent priool pies — the prjneiiile of rsLa- 
tiooship with tho prioolple u( power or proCaotion. 

■ STABCKB,()p.cJt.,Sfl. Z7 (Atistralia). 30 (Amerloa), 5StT.. 101 ff. Compare Iha 
aritfct^m of HEI.I.WALP. Die mnwc-h. Ffimilie. (58 B. ; and on tha detelopmaat of Uia 
patriarchal (amily. hw Lipfkbt. KuUargachiclUe, U. SOs-AI. 
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Aryan races. Man; apparent examples of deepotic anthority 
canbeeniunerated;' bat it is often hard to determine whether, 
as in the cases of the Arabs and Hebrews, we have to do 
merely with a high degree of power on the part of the ^oussr 
.father_or with a genuine patria poteataa of the Roman type. 
Naturally, as Westermarck BuggestB, the father's authority 
among savages "depends exclusively, or chiefly, upon his 
superior strength ;" ' while anything like a patriarchal "sys- 
tem" can only arise later under the influence of ancestor- 
worship and more developed social and iuduatrial conditions. 
Where authority depends solely or mainly upon brute force, 
it is evident that a very protracted patriarchal despotism over 
the sons ia hard to conceive. Moreover, much error has 
doubtless arisen through falsely assuming that paternal 
authority and mother-right are incompatible ; whereas they 
may well coexist, as will presently appear. 

For the Indo-Germanic or Aryan peoples the investiga- 
tions of Zimmer, Schrader, DelbrQck, Eohler, and especially 
the r^earches of Leist, enable us to speak with a higher 
degree of confidence, though only for the period covered by 
positive linguistic and legal evidence. Bachofen, McLennan, 
and after them* many other writers,' as will later be shown, 
have maintained that among all branches of the Aryan stock 
conclusive proofs exist' of a former matriarchate, or, at any 
rate, of exclusive succession in the female line. But this 

> WcamuABca. op. cil.. Cl-SS. giTu bd emunerBtion. Notavorlh/ siampliM 
of patrianLsl power are aSordsd b^ the atioietit Peravlans add Ueiloaas, aod by 
Ihs modBDi ChiDsee and Japanoee. On tbe Nahaa and Uuja natiraa see BAHCiurr, 
ffali.^ Raca. H, M7-&S, eeS-W. Cf. KoBLKB, " Dbb Rccbt dsr Aitekea," Zrfi., XI, 
H. U; alM ibid., VI, 3U (ChincM). 3X3. S» ; Vtt, 373 (PapnaiJ. 
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*BACBorBH. Dai UullemrM; HcLkhnih. Btttdiet 
Patriatckal Theory. 50 ff., 71 B., S« B.. 12U ff., 2aa ff.; I 
BoMbtke, 8, 13, poMim; Oib«ui>>Tbdlon. Let origirxt du mariage, 130 ff., KS ff., 
KSB.; tdeto, La mtrtcha rcrlalno pettptei dt I'atUiqttiU : Lipfebt. Oachifhte der 
Famitie, t O.-. LdbbOch. Origin of CiviUtation, 1^% 154. KoBLKB, "lodisches Ebe- 
nnd FamlUsnreDht." ZVR„ m. 303 ff., faolds tbat tha primltlTS Airaos must n«»i- 
iroKofced reUtiunahiii tbroivh the moLbH. Fai tbe litsratnia of thU 
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last monograph, entitled Mutterrecht und Vaterrechtj he 
maintains essentially the conclusion of his Mutterrecht und 
Rauhehej that before their separation the Aryan people had 
developed the system of kinship '* through the mother as 
the only or chief basis of blood-relationship^' and had *' sub- 
ordinated their entire family law to this principle." ' But 
the later treatise contains a very important modification, or 
perhaps, more justly speaking, extension, of the author's 
theory. Setting aside as still an open question the general 
prevalence of promiscuity or .sexual communism at the very 
dawn of distinctively human life, Dargnn conceives that, 
before any system of kinship, maternal or agnatic, became 
recognized as a principle of customary family law, there must 
have existed a family, or rather parent-group (Eltemgruppe)^ 
in which the father was protector and master of the mother 
and her children. This parent-group is the "hypothetical 
primordial cell of the family," brought together by sexual 
requirements and the need of sustenance cmd protection. It 
is '^structureless, devoid of any firm bond, since it rests 
neither upon the principle of relationship nor that of legalized 
power." • Its resemblance to the patriarchal family, though 
misleading, "is not without significance." For it "forms 
the necessary stage of an evolution which in analogous man- 
ner is also passed through by property. Inductively it is 
still demonstrable that individualism and atomism, not com- 
munism, as is usually assumed, are the starting point of 
evolution." ^ As a general rule, according to Dargun, the 
structureless parent-group is superseded by the maternal 
family, whose basis is mother-right, or the exclusive legal 
recognition of blood-relationship in the female line. Only 
in rare cases does the patriarchal agnatic family follow 

1 Dabouk, Mutterrecht und Baubehet IS. Qf. the Mutterrecht und Vaterrecht, 
95, 117 ff., pamm, 

3 Daboun, Mutterrecht und Vaterrecht, 41, 42, 4 ff., 28, aM2, 118, pa$rim. 
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immediately upon the primitive gronp, without prior develop- 
ment of mother-right;' and heace, under exceptional condi- 
tions hindering the rise of the maternal system, do we find 
a form of the family in which, from a very early period, the 
honse-father is the source of authority, practical or legalized. 
Aside from his theory of evolution, in his principal thesis, 
which be fairly sustains by powerful argnment, Dargun has 
rendered to science a distinct service. It is, he insists, 
highly necessary carefully to distinguish between poicer and 
relatioTtship. "Mother-right" does not involve "maternal 
power" or the matriarchate, though sometimes actually 
united with it; nor does the headship of the house-father as 
provider, protector, and master imply agnation, the fio-called 
"father- right." There is no contrast between power and 
relationship, " Mother-right in the sense of exclosive ma- 
ternal kinship is compatible with a patriarchate just as 
exclusive." They may, and often do, coexist. It follows 
that the presence of the maternal system of kinship doea not 
imply the existence of maternal power; just as it doea not 
imply the non-existence of paternal authority. The distinc- 
tion between power and kinship is justly declared to be an 
"indispensable key" for the solution of the greatest diffi- 
culties arising in this branch of sociological science, the dis- 
regard of which has often vitiated or confused the argument 
even of the foremost investigators.' "With the aid of hie key 
Dargun examines the linguistic evidence, which he finds 
favorable to the existence of mother-right among all the 
Aryan peoples after the separation, though united with a 
real supremacy of the house-father;' and he protests vigor- 

. Ibid tft ». 3^ M II., ws. p™(„. A. „„„k«l i„ the Wxt. Ih- .hoi. worl 
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ously against the tendency, even on the jmrt of Leist, to 
confound old Indie with old Aryan law; for the "Indiana of 
the Vedas are in many respects more advanced than the 
Germans a thousand or the Slavs two thousand years later."' 
Valuable as the criticism of Dargun undoubtedly is, notably 
his distinction between power and relationship, it can 
Bcarcely be admitted that he has done more than reopen the 
question of the existence at any time of mother-right among 
the Aryans. His results are negative. He has not shifted 
the burden of proof ; while his argument tends to confirm the 
view of the philologists that from the primitive stage the 
Aryan father was head of the household.' 

But the patriarchal theory, strictly considered, fares little 
better than the maternal at the handa of recent investiga- 
tora Iieist, who has been able with wonderful completeness 
to reconBtniet the juridical life of the early household, 
though largely on the basis of old Indie sources, declares 
positively that "the Aryan people has not within itself a 
single element of patriarchal ism."' This statement, as 
Bemhoft observes,* is perhaps too sweeping, even when 
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■lobal power in Che (nmilT : bnt of such a matriarohite no proots are presoDted. 

iLziST. Oraeco-ilaliMrlte RtchUgachichle. 64. Thin HOtk la cantiDued Id tbe 
AU^iTiKha JlH Gcnlrum, the two bwli^ reany coastiCutiag a single treatise. Coai- 
piro tbs more conaerratiTa view of Jolly, Ucber die recMliche Btellune der Frav. 
4 ff., 20-IZ, and Hindu Law of Partition, W B.. wbo. howeTer, doniea the eilatence of 
ma aiitlu>rit7 dd tbo part of tbe HIada bosband equal to that of tbe Romaa poCer. 

'BEnnaOrr, "Zor Qeeahichle dea eur, Famillenrechts." ZrR,, Yin,!!. IS. who 
>]so regards the tibit of Dabodh, lUuUcrrecAf uiut Raubehe. S, 13. ru extreme. Cf. 
bia "Prlnciplcndnsoiir. Fsmilionrechts." ZVR., tS, (16, n. 38. Kohlkk famrs the 
patriarchal ayatem and agnatloD Cor tbe Indio peopies, Id zrji.. VII. m.StO. £!<!: 
X, S5. Bbum, Aryan B<mteltold, cbapa. lii-Ti, pouini, takea practically the aaiBe 
tie* M Haime ragardlog the patriarchal tbeorj. rejecting eatiielf foi tbe Aiyana tba 
n*"' *"''*' hrpothesia. 
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tested by the results of Leist's own researches; Imt the 
patriarchal familj of Sir Henry Maine does not afypear. 
"nie evolution of juridical conceptions among the old 
Aryans, according to Leist, presents two general phases. 
Krst is the rita stage, or period of fixed, divinely a^^inted 
orderf of natural law, corresponding to the Oreek oosmos or 
pktisis and the Latin rtUum or rctUo naturaUa. In this 
^^natural history'*^ or pantheistic stage there is at first little 
idea of law as something to be separately contemfdated. 
Under rita is comprehended the unchangeable order obeery- 
able in the material world as well as in the {diysical and 
social life of man; but the universe and the creative energy, 
the All and Yaruna, are identified or blended in thought.* 
Only slowly are these ccmcepts differentiated and the immu- 
table order of nature becomes looked upon as dhama^ or a 
holy ordinance established by Yaruna, who now appears as a 
pcotecting and creative spirit 

Dkama thus forms a means of transition to the second 
juridical phase, that of dhamuij or divine law, corresponding 
to the Greek tkemis and the Latin/as.' In the dhartma period, 
law IB regarded as inspired by the gods, whose earthly agent, 
the priest or hero-king, is intrusted with its application; and 

iTVe r«l»«ooeei>UcHi is well mprwsed bj 
iMuaed froM thm revolution of son and slars, from iKe 
froM iKe unchencing moTeoMiits of natura. TVe 
ftered to homan aiodes of aetiTity. Thtb mzm in 
WBttmnMf ratia^ as wall as the oontinnanoe of tKe race tkrovsk 
ticos. TKfee relation of |>arents to ehildren with their reeiprooal 
priTilecee— the iMrotaetion and support whieh the father, as the 
kind eare of the mother for her infants^ the reTerenee and 
^iklren requited their serf icee, the love of youth and 
all thiMe rested, in the rita period, on the one tonndation of 
Omatiluhom 99, SOi 




• The discussion of the two iR4ieral phases of riim and dharaMkwith their 
transitiiwal sta«ee, c>onstitule« one of the most ▼aluable parts of I^Bsrli eoalritai* 
Uon t^t eiunparaiive iurisprodenee : ^U-arisrAet Jm Gtmhwrn^ S^ lU &« 1S> 1S> 1MC*« 
tmM9ritsc*MMt«il»M<J^KVN^Jas0«ecAicMv,17Vai&. cy. BoTaFO»Di,fl^ca^ai.8,SC^for 
an eaeelleut arcouui ; lui the R\tman stacee see M cimam4A, 
14 »t and K^r the Ureeh IJ^emto and the f^smnfei of the 
Amcim^ L««s, ohap« i. 
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in it the rules governing civil and public conduct, according to 
modem cx)nceptiona, are not distingniahed from those relating 
to manners, morality, or religion. When history dawns, our 
early Aryan ancestors bad already entered the dharma phase 
of evolntion; and even now the Hindus have scarcely gained 
the third phase, prevailing in the civilized West, in which 
the element of "civil law" is separate from all other ingre- 
dients.' 

Of the family relations of our primitive ancestors in the 
rita period we know little, except through inference or 
analogy. The so-called "natural forms" of marriage by 
purchase and capture were doubtless practiced, but probably 
not exclusively; and these customs were handed down to 
the second period, though they were modified to bring them 
into harmony with the higher ethical and social ideas which 
had then gained predominance.' Whether or not the absolute 
power of the father and the strict rule of agnation prevailed 
it wonld be as difficult to affirm as to deny.* In the dharma 
period the ancient riia conception of marriage as an ordi- 
nance of nature, whose real purpose ia to provide posterity, 
is still retained; but it gains a social character.' The central 
principle of the Aryan household is the Hestia-Yesta cult, 
or the worship of the sacred hearth. To gain the protection 
of the ancestral gods the hearth-fire must be kept always 

I For ■ deaaition ol dharma bm GeehhOpt, "Unbgr die Qmndlajnn der 
Bfiobtsentwleklniig twl den iudoBeToia Disc ban VOlkem," ZVB,, II, SM S., 2BI ft. 

1 LSBT. AU-ariKlua Ju aaitium. 12Z S.. 1^-33. 

■ BuTBFOBD. Atlienirin Donttitviiim, lOB., 21 ff,. ZS ff.. diTidesthe rita psriod Into 
two stages : that (it the "ptlmitife Arjan household," nnd that of the "sarlj Arrui 
hooHeiiold.'^ and thinks that the latter atage is reprflseated b/ the ho1is««o[ninaal- 
U«olthaioDthoni81aTs; but (bis majr be doubted. Dr. Butsford ravora tha exist- 
ance of aKnatiou and the absolute power of the father in the rila period; and 
balieTOB that the liberal teadeucies. prssentli to be polated out. are a dgvgtopnieDt 
of tbe dharma period, beginning before the seiiaraliun (Z^-^j. Od agnation and 
the power of the earlr Aryan bouso-fatbers boo Sf hiadek. Sprachncrplnchung und 
UTgachithlc 389 S.; ZiHMBR, AlCinditcha Lcbai. SieS., 3£6 B.; DelbbOcb. Die 
indagtmumiKhen VrrvandtKhafUtiamen. 332. U&BS, 543, Ml; JoLLI, Deber lUe 
ncUlicSeStellMno.vlc., I B^Tty-H; Hindu Laic of Farblion,WB. 

t Lust, op. cit..80. 
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burning; and the care of the family sacra is the special 
function of the house-father, who is lord and priest of the 
family. But the house-mother holds a worthy position in 
the domestic worship. From the first kindling of the hearth- 
fire at the nuptials, she appears as co-priestess and helper of 
her husband in the sacred rites. The whole life-partnership 
of the wedded pair is shaped and dominated by lofty religious 
motives. The Aryan housewife is not the chattel of her hus- 
band; she is a free woman and shares in his highest sacred 
functions. The primary purpose of the union is the birth 
of a legitimate son to perpetuate the paternal line and to 
foster the ancestral cult.* So paramount is this motive that, 
in case no son is bom in wedlock, resort may be had to 
adoption, or to analogous expedients for the fictitious exten- 
sion of fatherhood. For among the Aryans, as Maine 
suggests, the fiction of adoption is of the highest legal 
importance; and, indeed, very widely among the races of 
mankind it has served a useful purpose in social progresa' 

1 On anoettor-wonhii), in oonneetion with the literature already eited, p. IS, 
note 4, see Lust, Graeco^taUiche RecKtBgetchicMe, 7 ff., 121 ff. ; AlPari9chet Ju9 Oa*- 
Hum, 59-118 ; Zimmxs, AUindUchet Leben, S18 ; Schnsidbb, Die NaturvOlker, 1, 202 IL, 
n, 64 f., 75, 76, 106, 126 f., 255 ff., 869; KOHl«n, '*Indisohee Ehe- und FamiUenreeht,*' 
ZVR., ni, 406 ff. ; *'Stadien fiber kfLnstliohe Verwandtsohaft,'* ihid., V, 423-25; also 
for the Papnas, ibid.., VU, 873. For the inflnenoe of ancestor-worship Bmong the 
SlaTS see Kovaleybkt, Mod, Ctutomt and Anc, Law of Buttia, 33 ff. ; amon^ the 
American aborigines, Pkkt, *' Ethnographic Religions and Ancestor-Worship,**' 
Am. Antiquanan, XV, 280-45, and '* Personal Divinities and Coltore Heroes," ibid., 
846-72. 

s MoLnnrAN, PatriarctuU Theory, 10-14, 275 ff., 282, 284, 294, criticises Maine's 
theory of adoption. Kohler*s investigations show that adoption, artificial brother- 
hood, milk-kinship, and like institutions have widely prerailed and rendered impor- 
tant service. Adoption, he holds, may arise in different motives ; sometimes being 
due to sezaal communism, when it is a means of assigning the children to particular 
fathers ; but very generally arising in the desire for descendants to perpetuate the 
family-worship: *'Studien fiber die kfinstliche Verwandtschaft," ZVB,,Y, 415-40; 
see also for much important matter his various other writings in ZVR,, m, 406-24, 
898 ff. (India) ; VI, 190 (Chins), 345 (Indian Archipelago), 377-79 (China), 408 (Korea) ; 
Vn, 218 ff. (Punjab); VIII, 100 (Rajputs), 109-12 (Dekkan), 243, 244 (Arabia). See 
also Post, Familienrecht, 25-42, for an interesting account; also MATinB, Hindu 
Lava and Uioge, 60 ff., 77, 99-207; Lbibt, Alt-aritcheB Jua Gentium, 108 ff., 115, 606; 
TOBWAUW, "Dfts Krbreoht nach den Vorordnungen des Islams,'* £VR., V, 151; 
f RIKDRXCiiR, ** PamiliflnHtufon und Eheformen,** ibid., X, 287-45; Stabckb, Frimitive 
Family i 146, 288; Uuo, Chine§e Empire, II, 226. 
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Here ateo the Aryan wife appears as co-priestese with her 
husband. Each is regarded aa haviag a Bhare in the beget- 
ting of the child, and they nnite in giving the eon in adop- 
tion to another household.' Accordingly the wife is not the 
mere chattel of her husband, who owns the children by 
virtae of his proprietorship in the mother.' The house- 
father appears in the sacred books as lord of the wife, who 
owee him reverence and obedience ; yet she is not reduced 
to patriarchal slavery. With the husband she exercises joint 
control over the eons; and these are released entirely from 
parental authority when they marry and establish new house- 
holds.' The male line takes legal precedence; but the 
maternal kindred are clearly recognized in a way wholly 
inconsistent with strict agnation.' According to the primi- 
tive Indie conception the wife is regarded as incapable of 
property. Neither the widow nor the daughters could 
inherit, the estate passing to the sons as in theory a means 
of providing for the sacra of the deceased house-father. 
Still the bride possessed her personal belongings — her 
couch, clothing, and ornaments ; and from this germ grad- 
ually arose, beginning even in remote antiquity, her existing 
rights of property and inheritance.' In short, the old Aryan 

1 LnsT. op. cil.. 103, lis, 504 B. Od the posltitm ot the home-mothar e/. HuBH, 
Aryan Bimtthold. 86-91. 

iLeibt. op. cil.. 122, 123. 126ff.. sncceBerully oombats the tbeorj ot Kohlbb 
["Icdbches Ehe. Dnd FamllioDrecbl," ZVR., III. 3M). who dectaiea that it [9 a 
cardinal prineipla ot Indn-Gernianie legal eTolntion that "die YaUiBchatt berabt 
autdem Eochts dee Uauoea am Wetbe, kcatt dassflo dam BaosTaCer daa Kind daa 
Weibesiukoiome.ebeDsooledemEiKeiithODierdea Feldes dis Frucht." Tba Bam* 
Tiewisei[ire«aedbT KoBLEB in Krit. VJtchr, N. F., TT, 17, IS; and io "Ydrislsmi- 
Ciuhes Recht." ZVR., VlU.StS. C/. Unoes, Die Eht, 11. 77; LiFPEBT. Oenkichle der 
FamiUt.«,B..9a.K&. 

■ Altboogh the mariled bod poaeesMd a health apd was a free Diembiir o! the 
gntu, "hia hnase did not become fatly indepaDdeut in roUgiooa and property matt«ra 
til] the death at the father and the Qnal diviaion of the propertj."— BOTSFOBD. 
Athetuatt OnufittKion, n. and tho sourcea there cited. Cf. ZiMhsb. AlUnditcXa 
Leben.S2aa.; L,staT. Alt-ariichf Jiu Gentium. 11*. 

• UgLenhan, PotnarcAuITTtairv, ebaps. iti, ivii; Leibt. op. ei(,. 121. SM IT, 

bLBST, op. ei(., 4flfr«»; Kohler, "Indiaches Ehe- nnd Familienrochl." ZFR., 

in. t2t ff. 
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hooBehoId reveals but the elements ot agnation and the 
poteatas as they appear in the Roman law.' 

This conclusion is confirmed by the cnstoms of the Aryan 
peoples after the separation. Among the Hellenes at the 
first dawn of history the family appears as a member of the 
gens, which is held together nsually by the ties of blood- 
relationship. The house-father is lord or monarch of the 
family. But his authority is tempered in various ways. 
Originally, as among the primitive Aryans, he may have 
exercised the power of life and death over his children; bat 
in no case could he "put a child to death without the con- 
sent of the collective ancestors," or near kindred.* By the 
Aryans the jus vitae nectsque was never looked upon as an 
arbitrary right of destruction, but merely as a means of 
domestio discipline.* The Oreek father might sell his minor 
sons and unmarried danghters ; but " it appears that, even 
here, merely the labor of the youth and not the person itself 

iLmsi, Orosco-iCaliKhc BeehlniacAicAh, BS, SS. Lack ot spaes prstvnta kuf 
ktMmpt at a datallcd diBCOSaloD oC tbs old \tjan or Iodic lamilj sad malrlmoDial 
lawj a general relerenee mnstmSica; Leut, AU-aritckei Jot OeKtivm, 99 ff.. 196 B.; 
Oraeeo-ilaiiKtie SecUtBtiKkicMe. T B., ilB,,pauim; BcBRAHtM. BprachnertiUiflnno 
tnd VrgoKhiehte, Tltt-SS; Zihhbk, Attinditcha Lebtn, X5-X; Joi.lt, Becktliche 
Btttlurifi, 1 ff.; idem. iJindu Laactl Fartiiiim, 70 ff,; Eoai.BB, "Indiscbes Ebe- luid 
FamUiannoht," tVB., ni, S42-(4Z; and his TBrloOB articles, ibid., VI. 341-4B (ladUn 
Archlpalago and Caroline Islands) : TU, 201-39 (Pan]Bh) ; VIII, 89-UT. 263-73 (Indian 
omtomHrj lav] ill, 323-36 (Bengal); X. 66-13* (Bomba; ) ; SI. 163-74 (iDdiao North- 
west PfOTinces); BoTBFOBD, ^(Aenian CanMliVaiion. 2-67 (oioellent): WiEX, Itar- 
riooeand EiFUhip, 139 ff.. 335 B.. iodai; BeknhOft, "AltindiscbeB FBmilieaorcani- 
satloD," ZVR., n, l-«; McLKSHiH, i*airiarcJuil rhtam. 50 fl., 96 ff., eapeclallr 
(ha chapters on "sonship among the Hindoos," 266-339, combating tha tIbw tA 
Maine, £ar^ Lam owl CMtam. 1&-m, VS, S.; Early Hilt, of /nil.. I16-IS, 310 ft. : and 
1Iat>-b, Hindu La.vi and Utagc. SO ff., 60 ff., piunm,' Stakcbe, Pnnllice Fainily, 
lOOff. ; LarocBHEAU. VtaoWtion du man'oiie, indai; Bbabn. Ar\aM Bimteiield; 
Unoes. DitEht. il-27; Badbi, Lafemme dara I'tiuU antique. 39 ff.! Jacoluot, 
La femn\e dans rinde. 7 B. 

' BoTHKiHD, Athenian Conttitulion. 50; Leist, Orasco-iUiCiKke Beohlvuehiclila, 
59 B. Westebmabck, Human Marriage, 230. jastir obaarros that the iiower ot tha 

sere Terr ronng and to sell bie marriaeeable daosbters. does not imptr the poiaaa- 
sioD of a soiereigntj like that whieb the Bomaa boiue-faUier eiarciaed otbc hli 
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a disposed of by Bale," and the cuatom waa controlled by 
the oBage of the gens.^ The wife, aa among the Hindus, 
holds a dignified position in the household. She is her 
husband's partner in the domestic economy and the sacred 
rites. Equally with him she is "the cause of the son's 
existence," and in consequence exerciaea over him con- 
jointly with the father the powers of sale and life and death.* 
Thus Helleoic custom preserves the essential element of the 
Aryan paternal authority, which signifies a protecting, not 
sn arbitrary or ruthlessly destructive, power. Among the 
historic Greeks the agnatic principle finds expression espe- 
cially in the right of guardianship, which ia transmitted in 
the paternal line. Such is the judgment of Leist, whose 
masterly account of the development of the Aryan agnatic 
conception proves that here as elsewhere the Roman and the 
Greek stood upon common ground.' The point of divergence 
ia the lifelong continuance of the Koman polestas; whereas 
in Hellas the son was emancipated at maturity.* 

Examination of the customs of the Celts,' the Slavoni- 

iBorarOKD, op. cil,, SI; Fdstil db Coi]i.>i(aKS. Ancient Citu. IIS. 13), notes; 
Pl.DT*BCB. SoUm, 13. 

*BoTSnitUi, op. eit., SX; Ldbt, i^. ciI.,S7.!U, M. 11 ff. 

1 Ibid., S7'10:. 

• In ths pon-HomeriD sgfl aenstion did not exist; see Botsfokd, oi>. cit.,n. In 
geoertl on tbs Greek tamllj sea Hbcza, EhebegrandMng nac\ altitcltem Kcchtt, » B. ; 
1I0I.BKKAN, Studio, I. ia-3, aspeclKUr the essar on " Kinaliip In Ancient Greeoe." 
aid.. 196-M«((»TOpmg the mataniB] Bratom) ; BoraroBD, oj?. eii.. chaps, i, ii, iii, sup- 
poitins the patriarclial theorr : but Dr. Butslord's patriarohal tamilr Is not that of 
BIt Hear:) Uaine; I.asadi.1. Zv,r Oac\. u. Fhitoi. der Ehe bei den Oritchen. 3S. ; 
DaXODS , Vutlerrecfil wikJ BaubcKe, Z, 3, 14 ; Oiraud-Tkulon. Lctoiiffina, etc.. 28S-30I ; 
Wais. Marriaoe and XiTiihip, 21 B., 3U S., aes St., nho eriticises Uclritnuaii's view in 
detail tot the Aryan peoples; Kovalbvskt, robleau. 35, 30 ; BEBHaon. "DasQeietB 
ron Oortf n." ZFS.. VI. 2S1-301, iSIMO: and bis "Ebe- ond Erbrecbt det vrieshisThea 
H«roea»it," ibid., XI. 326-64. both articlesbainKofsreBt value; KoHLEa. "Die lou- 
■age nod Vaterrecht." ibid., V, 407-14. whoproTcs tbeexiBtflUCa ot " jadicial" tather- 
bood; WiBTZBMABri, Uuvtaa Marriage, 2S2, £33; Until!!. Die Ehe. 52-65; Badeb. 
LafannteOTteque. 1, 11 ff. ; U, 1 S. See also Hoabn. Aryan HotueiMld. aod FoaTSi. 
SB CocLAMOU, Ancient City, lor mueh TBiuable matter. 

tUcLBUHAH. Patriarchal T^eorv. lX-31 : ^ludia, I.SStt., US; Oisadd-Tsci-oh, 
9, etc., 3Z9-3E: KOTALSTBET, TaUeau.n, 33; HiJtn, Early Bi*l. of Int., 
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in its effects npon kinsbip. If the deacendants of married 
women are excluded from relationship, solely on the ground 
that they belong to another polestas, why, for the same 
reason, should not the children of meu, say of brothers 
sui juris,^ be likewise mutually excluded ? Plainly some 
more satisfactory explanation of this remarkable discrimi- 
nation between the sexes must exist. Such an explanation 
McLennan finds in exogamy, or the custom which forbids 
marriage between persons of the same group of acknowl- 
edged kindred.' It seems probable that in early times the 
patrician family was coextensive with the gens. Agnaiio 
and gentilitas were etjuivalent expressions,' During the 
historical period, at any rate, gentUUas is traced through 
the male line; and it is not impossible that originally inter- 
marriage was forbidden between those bearing the same 
gentile name.' In that case, agnation appears as the natural 
result of the gentile rule of exogamy, retained, after the 
weakening of the gens, for the regulation of auccession 
within the family. Exogamy, however, does not necessarily 
imply the pairia poteslas, but is found more frequently 
perhaps with the maternal than with the paternal system 
of kinship.' In fact, for the Romans and kindred Italic 
tribes, considerable evidence has been collected by various 
writers pointing, as they believe, to an early transition from 



1 UclxrtUJi, Fatriarchal Thtcrry. IDO. 
)IMd., 3H-14. C/. Mdibhead, /nlrodwtun 
IPLDTABOS. Roman Qutationt. VI, MUa n» 



I/Md., !», las. 
e Privatt Lam of Rome, 43. 
" ;□ earl; times tbe probibltlon 

— siuos the geiitilea considered tbemsvlTes to be of tbe same bluod^ tbat thenoonld 
not tie marriaga between persons at tbe same Bsas."— UcLenhaK, op. cit., 209, 207. 

tLEI»T.Or(i«o-itaIiKAeK«;htaBB»cAJe««, 65, 08, also denies (againBtMASQDABDT, 
PHralltliKn. I, ZZ, Z9J tbat the diatlDctiTO featuio of the Romaa family Is dependant 
oa tbe patriarebal autboritj', since tbe elements of aenatiou and paternal power are 
Arran. BbknbOpt, "Oarmanische nod modorno Beohtsideen Im reclpirten rOm. 
Becbt," zrs.. IT, 2Si. holds tbat Boman asnatioa does not depend npon blood- 
ralationsbip, but upon power; aud tbis was an Aryan cbaracteristia ; utem, lUhn, 
KamOHcir. 69 ff.. M. a)l. llcLennan's hrpothesls is plausible, thoogh not strongly 
mpported by proof. <y. Stabcbk, i-rimitive Fumity, 101: Waki:, Uarriagt and 
Kinthip, %4, 3»5. 



the maternal to the cognatic or the agnatic Byetem.' While 
thU conclueion may be rejected, it must nevertheleaB be 
admitted that criticism of the patriarchal theory has beeD 
very enccessfnl in its general results. It appears to have 
established beyond question the complex and highly artificial 
character of the Koman family.' 80 far from being the 
type of early social organization, it ia seen to be relatiTely 
modem and ill fitted to the condition of primitive men. 

In the meantime, the patriarchal theory has had to reckon 
with a totfllfy different view of the genesis and development 
of social institutions. To this view let us now turn. 

■ Such are the iaolated tactx comprised in thn earlr antialg vbleb saem to imflj 
■nknowledgsd kinship in the [emaleliue.itveD precedence of thslutUrj the tact that 
the Btatuii or tlnTes. illesitlmate children, and the children ot concabinsj was delflt- 
mioed by the condition of the mother i the effects of marriABe by tuw; the sap- 
posed eiidencDB of formor wife-captare and wife-pnTchase. marking tbs transitiiai 
to t ho agnatic Si Item ; the instonoes of Bite-londing as by thooldBrCato; and espe- 
cially the plebeian element: for cagattiOD, not agnatTod, preifallod amoDg tbs ple- 
beinaa, and poHsiblj amonK them kinship was at flr^t counted noly throogh the 
Biotherj ew Dakoiik, Mutlerreiht unil Raubehe. 0-13, 11; JfulCerrechC unit Valtr- 
nKU.U:ijBsu(B0FT."ZarOoschichtsde3earopaiHheDFammenrwhts."ZfK„Tni, 
197-301; "QennaobcbB ond moderae Beehtsideea im tetiplrten rBm. Beoht." ibid.. 
TV, 2S7 S. 1 Btaat und fiecU der rOm. KOnii/iteil. 192. 202-7: QlRAin>-TEIII.OK, Le* 
oriolna du mariage. VX-'Xi BoBK, Trutitvta.SeO.XI.DoUa; S\bjjO^ A, l>ie Fomten 
ier tOm. KHc. 1 ff. : UoLKliHitl, Patriarchal Tktory, WH„ a» B., JSBff. 

l"DieEhadfl9r0mi3chenCiTiIrechU<Ja9tum matrimonlam) var elae ronDgB- 



CHAPTER II 

THEORY OF THE HORDE AND MOTHER-RIGHT 

[BiBuooBAPHiGAL NoTB II. — ^A plonoer in the comparative history 
of marriage and the family is Unger, Die Ehe in ihrer toelihistorisehen 
Eniwieklung (Vienna, 1850), who notices many of the leading phe- 
nomena connected with these institutions in different parts of the 
world; but his book is essentially a Tendenzschriftt to prove the ele- 
vating influence of Christianity and Teutonism. The literature of the 
Horde and Mother-Right opens, however, with Bachofen*s singular but 
learned treatise, Da$ Mutterrecht: Eine Untersuchung Ober die 
QynaiQookratU der olten Welt fuuh xkrer religidsen und rechtlichen 
Natur (Stuttgart, 1861), of which the original edition is now exceed- 
ingly scarce, although there is an exact reprint (Basel, 1897). This 
work is supplemented by Bachofen's Die Sage von Tanaquil (Heidel- 
berg, 1870), and his Antiqudrische Brief e (Strassburg, 1886). Upon the 
Mutterrecht was based Qiraud-Teulon*s La mtre chez certains peuples 
de r antiquity (Paris and Leipzig, 1867); followed by Les arigines de 
la famiUe (Geneva, 1874), and Lee origines du mariage et de lafamiUe 
(Geneva and Paris, 1884), in both of which Bachofen*s principal con- 
clusions are supported with much new materiaL A thoroughgoing 
disciple of the same school is Lippert, Die Oeschichte der FamUie 
(Stuttgart, 1884); and Kulturgeschichte der Menschheit (Stuttgart, 
1886-87). Very important also in this connection are the Mutterrecht 
und Eaubehe of Dargun (Breslau, 1883), and his later treatise, Mutter- 
recht und Vaterrecht (Leipzig, 1892), a very able defense of the theory 
of mother-right for the Aryan peoples after the separation, though con- 
ceding that the maternal system was not developed in the primitive 
stage. 

A scholar, who in the main belongs to the same group and who is 
one of the foremost students of the laws and usages of savage and bar- 
barous peoples, IB Post, whose more important writings are Die 
QescJUechtsgenossenschaft der Urzeit (Oldenburg, 1875); Der Ursprung 
des Bechts (Oldenburg, 1876); Die Anfdnge des Stoats- und Bechts- 
leben (Oldenburg, 1878); Die Orundlagen des Bechts (Oldenburg, 1884); 
Einieitung in das Studium der ethnologischen Jurisprudenz (Olden- 
burg, 1886); Afrikanische Jurisprudenz (Oldenburg and Leipzig, 1887); 
Stvdien zur Entwicklungsgeschichte des Familienrechts (Oldenburg 
and Leipzig, 1889); and '* Die Kodifikation des Rechts der Amaxoea von 
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1891," in ZVR., XI. The last-named paper may be read in connection. 
with. Rehmo's "Ueber daa Rocht dor Amaiosa," in ZVR., X; Kohler'a 
"Ueber das Nogerrecht, namentlich in Kamerun," ibid., XI; Bertholon, 
"Lesfonuesdela tamille," in .drcA.del'antA.crim., VIII (1893): ZOller, 
Farachungareisen in der Eolonie Kattterun (Berlin and StattRart, 1666); 
the Kameran of Buchner (Lieipzig, 1887); Munzingcr'a Oatafrikatiitche 
Studien (Schaffhauaen, 1864); the important work of Fritach, Die Ein- 
gebarenen Sad-Afrikag (Breslau, 1872), treating ol the (amily customs 
o( various aboriginal tribes; Eranz, Nattir- und Kulturleben der ZiUiu 
(Wiesbaden, 1880); Kingsley, Travel* in West Africa (London, 1897); 
Tillingbaet, The Negro in Africa and America (New York, 1902). 

By entirely different routes the theories of universal communism 
and mother-right were reached by Lewis H. Morgan, beginning with 
the Leagtiie of the Iroquois (Bochester. 1851); followed by his great 
work on Sy»lems of Consanguinity and Affinity (Waahington, 1871); 
the systematic treatise entitled Ancient Society (New Vork, 1878); and 
the Uouiet and Houte-Life of the Anterican Aborigines [Wasbingtoo, 
1881); and by J. F, McLennan, Primitive liarriage (ISffi); reprinted 
with other papers as Studies in Ancient History (London, 1876). After 
the author's death appeared the Patriarchal Theory (London, 1865), 
edited and completed by his brother Donald McLennan; and the second 
aeries ot Studies (London and New York, 1896), edited by his widow and 
Arthur Piatt. 

Sir John Lubbock. Origin of Civilization (New York, 1889), main- 
tains the theory and introduces the name ot "communal marriage." 
McLennan ia in the main supported by RobertsoD Smith, Kinship and 
Marriage in Early Arabia (Cambridge, 18S5). This book may be read 
in connection with Wilken, Dag Matriarchal bei den alten Ambem 
(Leipzig, 1884);Kohler, " Vorislamitisches Recht der Araber," in ZVB^ 
VIII; Friedrichs, " Das Eherecht des Islams," ibid., VII; Vincenti, Die . 
Bhii im Islam (Vienna, 1876); Fischon, Der Einfitiss de» Islama auf 
das hdusliche, soeiede, und politische Leben seiner Bekenner (Leipzig, 
1881); Perron, Femme araf>e (Paris and Alger, 1858); Kremer, fultwr- 
geschichte dea Orients unter den Ealifen (Vienna, 1875); V&mb^ry, 
Der Islam, im neunzehnten Jahrkundert (Leipzig, 1875); his TUrken- 
volk (Leipzig, 1685); Hanoteau and Letourneui, La kabylie et lea cou- 
tumes kabylea (Paris, 1893); and Baway, "The Marriage Customs of the 
Moors ot Ceylon," in Joumai of the Royal Asiatic Society, Ceylon 
Branch, 1887-68. X, 219-33 (Colombo, 1888). Read also Redhouso, Note$ 
on Tylor's 'Arabian Matriarcliate,' propounded by Tjlor before the 
British Association, Montreal. 1884. 

For the matrimonial institutions of the Australian aborigines, 
whose so-called " group-marriage " baa played so great a part in specu- 
lation, sea especially Fison and Howitt, Katnilaroi and Eurnai 
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(Melbourne, 1980), supplemented by their "Demo and the Horde," in 
Journal of the Anlh. Inst, XIV, 142-68 (London, 1885), comparing 
Attic and Australiau classes and IocaI divisions; Fison's article on 
"Primitive Marriage," in Pop. Set. Monthly, XVII (New York, 1880); 
hia paper on "Classificatory Systems o( Relationship," in Brit. Ansae. 
Adv. Set. (Oxford, 1894); Howitt's " Gemarks on the Class Systems Col- 
lected by Mr. Palmer," in Journal of the Anlh. Inat, XIII, 335^6 
(London, 1B84); his "Diori and Other Kindred Tribes of Central Aug- 
tralia," ibid., XX; "Further Notes on the Australian Class SysteniH," 
Ond., XVIII, 31-30 (London, 1889); "Organization of Australian 
Tribes," in Tran». Roy. Sue. of Victoria, I, Part II (1889); and hia 
"Australian Group Relatione," in Rep. Smith. Insl., 1883 (Washington, 
1885). Important also are Cunow, Die Verwandtschaftii-Organi- 
tatioaen der Australneger (Stuttgart, 1894), supplementing Morgan's 
Ancient Society, while rejecting some of Morgan's and Fison's conclu- 
sions; Kohler, " Das Kecht der Australneger," inZFJi., VII; his later 
ZuT Urgeschichte der Elm below named; McLennan, Studies, II, 278- 
310; Curr, The Australian Race (Melbourne, 1886), rejecting the theory 
ot " group' marriage " and promiscuity; especially Roth's North-^'est- 
Central Queensland Aborigines (Brisbane and London, 1899); and 
Spencer and Gillen's very able and detailed account of the Native 
Tribes of Central Australia (New York and London, 1899), both of 
which works, like those of Kohler, tend to sustain the general, though 
not all the incidental, conclusions of Fison and Howitt. Among the 
many papers and books useful for studying the social life ot the Aus- 
tralians are Palmer, "Notes on Some Australian Tribes," in Journal 
of the Anth. Inst., XIII (London, 1884); Mathew, "The Australian 
Aborigines," in Journal of the Royal Society of New Sotith Wales. 
XXIII (Sydney, 1889) ; Mathews, "Australian Class Systems," in The 
Am. Anthropologist, IX, X (Washington, 1896-97); and his "The Vic- 
torian Aborigines," ibid., XI (Washington, 1898). Supplementary 
materials may likewise be found in Dawson, Australian Aborigines 
(Melbourne, Sydney, and Adelaide, 1881); Jung, Das Welitkeil Austra- 
lien (Leipzig, 1882); Smyth, AborigtJiet of Victoria (London, 1878); 
Smith and Stewart's The Booandik Tribe (1880); Lang, Social Origins ; 
Atkinson, Primal Law (published together, London, New York, and 
Bombay, 1903); and especially Crawley, Mystic Rase (London and New 
York, 1902}. 

McLennan was iirst systematically and luminously criticised by 
Spencer, in Part III of hia Principles of Sociology (published, in parts, 
1874-77; complete. New York, 1879). McLennan replied in two articles 
in tho Fortnightly Review, XXVII (London, 1877); and iu turn Spencer 
has a "Rejoinder," reprinted in his Various Fragments (New York, 
1808). Gomme supplements McLennan 's eridences for bis "Theory of 
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FnTln i iHH i (Bofitock, 1888); 
and they «e entjejaad by T a M io rk, '^Oi tt^ I N i n l inwMiiit of R#>lmti^n- 
flhips,'* is Jomrmai cf AaOu Imai^ I (Lc»daB» ISO^l The Tiews erf 
ICofgaa mad MeLeuuui aie fiTiimrd hjWak» im his^CUsBificatory 
%8twM ef Briatinwihiis'' atfL^ Vm (Umiam^Wt9^ mad his •>Priini- 
tiy» Hnun Family*** tNdL, IX (Umdaa^iaBKK 8m also hs '■Natuie 
mad OrigiB of Gnxip Mamaga*'* AmL, Xin O^OBdoB, ISSi); and hisJLe 
mariage eommmmai (Bus IS^;* ivptTUiT to Barbier. An abia oon- 
MrratiTa writer, Ti0omHl7 a^ kanedlr attarkiag Ae fundainental 
eoa^shMioaa of reeeiit flociolai^ical and ethaoioswal aeinee, B 
Dfe iir<ili0T^lfor; Jft iiiwj i iM a il aini, Jfttadnilinigni aad Jfitskoiul- 
foa^iew (Piderboni and Mflaalur, 1865-86)^ He is aeierely criticised by 
Benwald, wlioae Jfcmjdblidbe JtenOM (L«png, 1888) is oiie of the most 
origiaal eovtribvtioiis to our sabiect. This was iweesded 1^ the same 
writer's JTalfargeaeAaeAfo (3d edl, Augsburg^ 1883). Important mono- 
gjrmftm are Bobbio^ SuOe origime e nd fomdmmemio deOa famigUa 
(Tinta, 1891); and the dear summary of Th. AchriiB» Dm Sniwiekiung 
derZke (BerliB, 1883); which may be read in oonnection with Dr. A. 
AdMlis's •GesehlM^tBgenosseiischafl,'* in AtlseAr^ der QemeOmekaft 
/ir JIMIrMiiie,Noc 148 (Bolin, 1880). Of serrioe also in oonnection with 
TsrkMis lof>ies are Cnnow, ■'Die Okonomischen Gnmdlagcn der Mntter- 
hemehaft,'' in Neue Zeit, No. 4, XVI. Jahrg., L Band (Stuttgart, 1887); 
PVmw, ** Ueber das Heirathsalter der Frauen bei rerschisdenen Volkem," 
hi MUfheOurngtM der Ver. fUr Erdkunde^ 1872 (Leipsig, 1873); Bedslob, 
LeviraU-Eke bei den HOfrdem (Leipzig, 1836); Danks, ** Marriage Cus. 
fosM of the New Britain Group,*" in Jaumai of AnOL IiuL, XVIII, 
No. 3; Roth, •* Significance of the Gouvade," <Md^ XXII (London, 1883); 
Feal^ ''On the 'Korong,* as Possibly a Relic of Pre-Marriage Oommu- 
aismr Md^ XXII; Ellis, -On Polyandry," in Pap. ScL MatUhiy, 
October, 1861; idem^ Tichi-I^peaking Peoples (London, 1887); idem, 
Eme-fipedking Peoples (London, 1880); Brouardd, n^fimHeide (Pans, 
Ifffl); Fraxer, Totemism (Edinburgh, 1887); Peet, ••Tribal Reooids in 
the EAgies,'* In Am. Antiquarian, XV (Ghicago, 1883); Lubbock, 
^Koeial and Religious Gondition of the Lower Races of Man,** Rep. 
thnUh. Insi^ 1869 (Washington, 1872); Strieker, **UnterBuchungen 
Ober die kriegerischen Weiber,'* in Archiv fUr Anthropologie, V; his 
Amaxtmen in Sage und Oeschichte (Berlin, 1868); Avery, ** Races of the 
In/lo-Pscific Oceans," in Am. AnUqttarian, VI (Chicago, 1884); Green- 
wood, The WUd Man at Home (London, n. d.); Peschel, Baees of Man 




(Ziondon, 1889); Zmigrodski'a interesting Die Mutter bet den Vdtkem 
del arUchen Stammes (Munich, 1886); Peet, "Houeea and House-Lite 
unOQK the Pre-Historic Racei^" in Am. Antiquarian, X (Chicago, IF 
Ukiag the same geaeral view as Murgan ; and his "Earliest Abodes o( 
Men," ibid., XV (Chicago, 1893), To bring criticii!Ea down to date read 
TiUier's able and suggestive book Le vtariage: sa genige, gon ivolu- 
titm (Paris, 1808); Tylor, "The Matriarchal Panaily," in Nineteenth 
Cenhiry.XL, 81 (July, 1896); Kohler, Zur Urgenchickte der Ehe (Stutt- 
gart, 1807); Qiddings, Pn'T(cip2ea of Sociology (New York and London, 
1886); and especially the discusaions of the matriarchate, the forms of 
marriage, and similar topics hy Abrikossoff. Westermarck, X^tourneau, 
Kovalevski, and others in Annates de I'inatitut intemalionat (Paris, 
1896). 

A mass ol materials relating to every phase of the subject for many 
peoples may be found in the large general works of Klemm, Cuitur- 
Qesehiekle der Menschheit (Leipzig, 1843-52); Waitz-Gerlnnd, Anthro- 
pologie der Naturvdlker (Leipiig, 1860-72; 2d ed., begun 1877); 
Peatherman, Social History of the Races of Mankind (London, 1881- 
01); and Ratzel, History of Mankind (London and New York, 1896-98). 
Oeneral summaries are given by Adams, "Primitive Rights of Women," 
in Historical Essays (New York, 1891); McGee, "The Beginnings of 
Jfarriage," in Am. Anthropologist, IX (Washington, 1896); Solotaroff, 
"Origin of the Family," ibid., XI (Washington, 1898); Nadaillac, L'ivolu- 
tiondumariage[Va,T'\B,\W3); Brinton, "Religions of Primitive Peoplee," 
in his American Lectures, 2d series (New York and London, 1897); 
Devas, Studies in Family Life (London and New York, 1886); Lang, 
"Early History of the Family," in his Custom and Myth (London, 1884); 
Miln, Wooings and Weddings (Chicago, 1900); and Hutchinson's popu- 
lar Marriage Customs in Many Lands (London, 1897). An earlier book, 
inferior though similar in scope to the one last named, is Hamilton's 
Marriage Bites, Customs, and Ceremonies (London, 1822). Ol little 
value, except as marking the beginning of attempts to write general 
histories, are Moore, Marriage Customs (London, 1811 ; 2d ed., 1830); 
Lanmier, Cdrfmonies nuptiales (Paris, 1829); the amonymous Soch- 
teitsgebrauche alter Nationen (Swabach, 1783); and Hurtaut'a Coup 
d'ail anglois sur let cirlmonies du manage (Geneva, 1750), compiled 
from Louis de Gaya'e CSrtmonies nuptiales (original ed., Paris, 1680). 
The subject is also treated by Sohroeder, Das Secht in der geschlecht- 
liehen Ordnuyig (Berlin, 1893); Gage, Woman, Church, and State 
(Chicago, 1893); and Mason. XVoman's Share in Primitive Culture 
(New York, 1894), Mucke, Horde und Famiiie (Stuttgart, 1895), traces 
the classiScBtory systems of kinship to original "space-relationships" 
in the horde camping-place, and the work is a remarkable example ot 
ingenious though fantastic speculation on a large scale. 



For the mBtrimocial customa of law racen, especially valuable are 
Krause, Die Tlinkit-Indianer (Jena, 1885); Marshall, A Phrenologist 
amongst the Todaa (London, 1873); and the tnagnUicent volumes of 
Paul and Fritz Saroein, Die Wtddai von Ceylon (WieBbaden, 1892-93;. 
For examplsB ot eeiual practices, conunonlj regarded as surrivate of 
original promiscuity, see Buch, Die Woljdken (Helsingfore, 1882); 
Kobler, "Studien Qber Frauengemeinschatt," in ZVR^ V; Bastian, 
Rechtsverhaitnisne (Berlin, 1872); his " Eheverhfiltnisse," in ^Fi?., VI ; 
and his "Matriarchat und Patriarchat," ibid^ Verhandlungen (Berlin, 
1886): Plosa. Dai Weib (Leipzig, 1895); his Das Kind (Leipzig, 1884); 
and Mantegazza'a Qeachlechtmerhdltnigse des Menieften, constituting 
with the earlier Phf/siologte der Liebe and Hygiene der Liebe his 
so-called " trilogy of love." For the bearings of phailicism on the sub- 
ject read Howard's Sex Worship (2d edT Washington, 1898), containing 
a biblii^rapby. In this connection are also of service the works on 
"seignorial right," the most elaborate monograph being Schmidt's Jus 
primae noetis (Freiburg, 1881), containing a full bibbography. See 
also his Slai'iache Oeschinhtaqv,eUen zur Sireitfrage Hber das Jus 
Primae Noetis (Poaen, 1886); his paper in ZFE., XVI ; and Kohler's 
criticism, ZVR., IV, V. Against its existence as a right of the mediaeval 
lord are Veuillot, Droit du seigneur (1st ed., Paris, 1854 ; 3d ed., 1878); 
Raepsaet, Reckerches [Gand, 1817); Barthfilemy, "Droit du seigneur," 
in Revue des questions historiqves, I (Paris, 1866), a critical paper of 
value ; and Labessade, Droit du seigneur et la rosiire de Salency 
(Paris, 18T8). In his Riponse (Paris, 1857) Delpit makes a vigorous and 
detailed reply to the arguments of Veuillot (early edition). See also 
Forns, Droit du seigneur (Chamb^ry, 1886); and, for comparison, read 
"Bibliophile's" Les nuits d'ipreuve det villageotaes altemandes avant 
le manage (Brussels, 1877); Grupen's quaint De uxore theotisca (Qot- 
tingen, 1743); and Fischer's remarkably valuable and interesting 
pTvbendchte der teutschen BauemmOdchen (Berlin and Leipzig, 1180; 
reprinted, Leipzig, 189S). 

To " break ground " for the study of the subject it may be well in 
the outset to read chaps, iii and iv of Posada's TMoriea modemes; 
Kautsky's "Entstehung der Ehe und Familie," in Kosmas, XII; 
Friedricbs, "Ureprung des Ma tri arc hats," in ZVR.,Vlll, in connec- 
tion with his " Zur Matriarchatafrage," in ZFE^ XX ; and especially his 
"Familienstuten und Eheformen," in ZVR., X. The literature and the 
tbeories are also reviewed by Bernhoft, "Zur Gesch. des eur. Famllien- 
rechts," ibid., VIII ; and Scburman gives an interesting summary and 
criticism in Ethical Import of Daruiinism (New York, 1888). 

For the works of Wake, Letourneau, Starcke, Westermarck, and 
other antagonists of the horde theory, see Bibliookaphicaj. Notx 
XIi.1 



TBEOBT of the HoBDB and MoTHEB-RiaHT 39 
I. BACeOFEN AND HIS DISCIPLES 

In the same year with the Ancient Law appeared a book 
which was destined to have an extraordinary influence in 
giving a new direction to speculation and research. This 
wflfl the Mittterrecht of the Swiss scholar Johann Jacob 
Bachofen, whose memory is revered by many followers.' 
The author ehows a wide and minute acquaintance with 
classic literature and the early myths ; but his work is fan- 
tastic and almost wholly devoid of scientific method.' The 
material is drawn mainly from two sources: the. fragmentary 
notices of the rules of kinship and the matrimonial customs 
of various peoples handed down from ancient writers, sup- 
plemented slightly through similar accounts by modem 
travelers; and an interpretation of the supposed symbolism 
of religious myths, particularly those of the Greeks.' The 
inferences derived from this second source are often far- 
fetched and fanciful in the extreme. Though the general 
reBults of the investigation are summarized in a short intro- 
duction, the argument is so loose, the arrangement so con- 

i9oe, forBiamplo, lJPPKKT,G<aFfciefti*cl«r Fomilie, 4,(i; Kohlbr, ia ZTK., rV. 
M S., who rvsarda Bsohofen as the "AllmelsCer der cthnolo^iacheD Jurisprndeot ;" 
■Dd OiKADD-TiDLON, Hariase et la/amille, na ff., pmtim. C/, Kautbbt, in Kotma, 
XILMtt. 

iDelbsDcK, "D«s Multorreoht bal den Indogsrninnon." in PrruuiMAe Jakr- 

tOBurit ausBebrBlteten Qelehraamkelt." Ds. Stabceb'b criticism is too cutofo: 
"Weabonld rather oanhia'Mnttarroclit'thorhBpsodrofawell-iaformed poet thoa 
tb<- work (.r a calm and clesr-siabted maD nt scieace."- PrimiUre FamilM, 2t3. Fur 
tbs best analyHia of Bachofen, see ibid., 241-51. Cf. also BbbnhOft. "Zur Geschichta 
das eat. Familienrechts," In ZVS., VHI, t, i; LuBBOTB, Origin qf CivilisaUon. SS S.i 
Hd-BNHi!!. Slwlie$ in .Ancient Hitwy, I. Slft-25; Qikaud-Teulos. La mlrt clU3 
eertaint peuplet de fa-nli^uitf. RS.; Zuiobodsei. Dit ifutler. 178 9., 108 £f., 811 ff., 
pamim: Sohsidt. Jum prtntoe nixtis, 31, ta-3», ITS, ISO; Waks, Marriagt anil Kin- 
■Up. Uff..ZST,Z38; KxcraaT, "Die Entatehaneder Ehennd Familie," Koimat.'S.U, 
US. 1ST. HSi AcHEUB, Die Entioickltina der Ehc ff. ; Posada, TUori« moaemet, 
47ff.. ttS; CaAUBHBi.AiH, TheChiMand Childhood in Folk-ThougKl, 12 ff. 

>Tbe author first dlscnsBea the account gina br Hcrodotna aad others of 

able eTidnQBC ot the eilsteaCB aod character of MulterraM (t). Then tollowa a 
(iiailar treatoieat of the eddence deriied from Crate, Atbons. Lemnos. EffTDt. lodla 
and central Attin. OrchoitiBaos and thn Ulorw, Epicephfrian Locris. EUs, Lesbos, 
Hantinea, the CantabriaDS. and frum the Pythagorean qyaleiii. 



fusing, and the style bo obscure that it is with the utmoet 
difficulty the author's meaning can be gathered. Neverthe- 
less it is undeniable that he has created the terminology and 
developed the essential elements of the commonistic and 
gynocratic theories even in their leading details. 

According to Bachofen, there are three general phases 
in the evolntion of human sexnal relations. The first ia the 
period of aphrodietic hetairiam, in which men and women 
have each other in common; the second is the period of 
demetrian mother-right or gynocracy, in which kinship and 
succession are in the maternal line and woman gains religious 
and political supremacy ; and the third, the period of the 
patriarchate or apotlonistic father-right, in which the more 
spiritual principle of paternity is triumphant.' Each of these 
periods is regarded aa a universal culture-stage.' 

In the first phase, or that of the unregulated communism, 
material motherhood is the essential fact. Fatherhood is 
□ecesBarily uncertain. There is no conception of kinship 
between father and child. Woman, it is assumed, is exposed 
to the Inst or sexnal tyranny of man; and it is through her 
successful revolt against the bondage of unbridled hetairism 
that she attains the second stage of progress.' The period 
of demetrian gynocracy is therefore represented as a turning- 
point, a transitional phase, through which humanity passes 
from its lowest to its highest status. With it the rudiments 
of marriage appear, but combined with hetairism surviving 
in various forma or gradations. It is the woman and not 
the man who obeys the marriage law.* Indeed, strict mar- 

< Da* Muttarrtekt, tI. itUI-iIi. ul.fxHn'H. 

tlbUL, TJ, "WlaantdUForlodgdw Hatterrachtsdis HsmohkR dor PaMnltU 
lolst, to aeht laur alna Zatt An n«allo«eD HeUUiamiu voran."— rM<t..iTUL Pot 
OMiiiir UlaiMnlltiaii, ■•■ tb* lodai at "Aphrodilo." "DeDsteT," and "Apollo," tha 
WMBMorthadl*lnttl« imaUiMT rMpeotlTalr onr Uia throe phases. 

■"fc kaiUI nlsht tarkannt mrden: die Qiraaikokratia hat aieb Qbarmll in ha- 
WMrtsn and hirtcaaatMeBi WlUantande dci Fiao. gatfen den sie emladricaodin 
BriUUnlu harfortaUldal. balWUm. nrhallaa."— IMd., lix; <^. iriii, IT-U. 

*lhtd»\l.pamim. cy. SraaPSK, MS. 
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riage, the exclusive appropriation of a woman by one man, 
is looked upon as an abridgment of a natural or religious 
right for which expiation must be rendered to the goddess 
whose law is violated;^ and only thus, as a penalty or com- 
positioxi for the privilege of restricted intercourse, can be 
rationally explained those lascivious customs, such as tem- 
porary prostitution, so often found in connection with legal 
marriage.* 

A difficulty, however, presents itself. The theory of 
Bachofen assumes, as a general fact in social evolution, that 
a period of promiscuity and oppression of the female isex is 
followed, not merely by an age of mother-right, involving as 
a necessary consequence of the continued uncertainty of 
fatherhood the recognition of kinship only in the maternal 
line; but by an age of gynocracy, involving the social lead- 
ership of women and eventually the political and even the 
military subordination of men. Woman emancipates her- 
self and then she becomes an Amazon. ''Weary of the lust 
of man, she first feels a longing for a securer position and a 
purer existence. The feeling of shame and the rage of 
despair inflame her to armed resistance.^^' As ''a rival to 
man, the Amazon became hostile to him, and began to 
withdraw from marriage and from motherhood. This set 
limits to the rule of women, and provoked the pimishment 
of heaven and men. Thus Jason put an end to the rule of 

I'^DasdemetrisehePrinsipenoheint als die Beeintrftohtiflnrng eines ^tgeg«n- 

gweteten nniirllngllolieni, di« Ehe selbst als VerletEong eines Beli^onsffobots 

Nor ana ihm erlAntort lioh der Gedanke, dass die Ehe eine SAhne Jener Gottheit 
Terlangt, deren G^ets sie dnreh Ausschliesalichkeit Torletzt. Nioht am in den 
Annen eines Binielnen an Terwelken, wird das Weib Ton der Nainr mit alien Bei- 
sen, liber welehe sie gebietet, ansgestattet; das Gesets des Sioffes verwirft alle 
JVMchiUnkrmgi hasst alle Fesseln, and betrachtet Jede Aossohliesslichkeit als Ver- 
sikndanff an ihrer GOttliehkeit.*'— Dos MtUterrccht, xix. In general, on the antago- 
nism of Aphrodite to marriage, see ibid,, IS, 71, 134, 137, 310, 320, 325. 

s**I>ie Prostitntion wird selbst eine Bftrgsehaft der eheliohen Kensohheit, deren 
Beilighaltonf eine Toraasge^angene BrfOllnng des nattlrliohen Berafes Ton Seite 
der Fran erfordert.**— Jbkl., six. 

s/M(l.,zziT. 



the Amazone in Lemnos ; thus Dionyeos and Bellerophon 
strove together, passionately, yet withont obtaining any 
decisive victory, until Apollo with calm superiority finally 
became the conqueror;'" and so the purer principle of 
fatherhood prevailed and the era of father-right appeared. 
But, Bays Bachofen, that woman should gain supremacy 
over man arouseB our astonishment, because the fact is con- 
trary to what we should expect from their relative physical 
powers. " The law of nature delivers the scepter of power to 
the stronger." The paradox, however, is easily explained. 
"At all times woman has exerted the most powerful influence 
upon man, ujwn the culture and morals [Gesellung) of 
peoples," through the direction of her mind toward the 
supernatural, the wonderful, and the divine. Through her 
posBession of the mysteries of religion she deprived man 
of the superior position which nature had given him. 
"Religion is the only efficient lever of all civilization. Each 
elevation and depression of human life has its origin in a 
movement which begins in this supreme department."' 
"Just as the child receives its first discipline from the 
mother, so do peoples receive it from woman. The man 
must serve before he can attain supremacy. To the wife 
alone it is given to tame the unbridled i>ower of man and to 
guide him in the path of well-doing."' But amazoniBm was 
a shock to the religious feeling in the stage of mother-right, 
juat as gross hetairism was an offense in the former period. 

I Stabckb, Primiliue Family. 21S. On the Amiunn myth aes Bacbopbn, Da* 
MuUemxhl. hit «.. U. For rnnny eiamplos ot amazoDiini Dutiqed In the work sh) 
Indol at "AmuEonan;" and compare Qibacd-Tedlon, Mariageet la/aniille, 30Z-SS, 
vho accepts the Tiaw at Gacboten and gtTea an slaborale discmsioo. Acoording (0 
KovALKVSST, Mot. Cuitonu and Avciml Latri of Biurio, IB II., there are evideneaa 
□t amamoism toaad amonR the Slavs. Compare Steicksb. " CDtersQchungen Bber 
die kriBgBriaebeo Weibar," Archio far AjtthTOpolcQic, V : and his Amaionen in Sage 



s Da* M%tterrt 
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Hence arose a striving for the realization of a higher con- 
ception of social relations. ''It was the assertion of father- 
hood which delivered the mind from natural appearances, 
and when this was successfully achieved, human existence 
was raised above the laws of material life. The principle of 
motherhood is common to all the species of animal life, but 
man goes beyond this tie in giving the pre-eminence to the 
power of procreation, and thus becomes conscious of his 
higher vocation. .... In the paternal and spiritual prin- 
ciple he breaks through the bonds of tellurism and looks 
upward to the higher regions of the cosmos. Victorious 
fatherhood thus becomes as distinctly connected with the 
heavenly light as prolific motherhood is with the teeming 
earth. '^^ ''AH the stages of sexual life, from aphrodistic 
hetairism to the apollonistic purity of fatherhood, have their 
corresponding type in the stages of natural life, from the 
wild vegetation of the morass, the prototype of conjugal 
motherhood, to the harmonic law of the Uranian world, to 
the heavenly light which, as the flamma rum urenSy corre- 
sponds to the eternal youth of fatherhood. The connection 
is so completely in accordance with law, that the form taken 
by the sexual relations of life may be inferred from the pre- 
dominance of one or the other of these universal substances 
in worship." ' 

The theories of Bachofen have given rise to luxurious 
speculation. With slight modification his conclusions have 
been accepted by a host of faithful disciples. By others 
they have been criticised or abandoned. Various schemes 
have been constructed in the attempt to explain the sequence 
in which the forms of marriage and the phases of the family 
have historically appeared. With the literature of this 
speculation, so far as primitive communism is assumed, the 

iStabcxb'b sammary, op, cit.^ 244; Bachofen, zzyii. 
sStabokx*8 sammary, op. cit.^ 244, 245; Bachofkm, xxiz. 
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present chapter is concerned. Ab a rule, only the incidental 
or negative restiltB of criticism will be noticed, leaving for 
the following two chapters the criticiem originating in a 
wholly different view of social evolution. 

It is convenient in the outset to note the importance of 
carefully distinguishing between the conception of mother- 
right, implying kinship in the female line, and that of 
gynocracy, denoting the supremacy of the female sex.' 
Bachofen, as abeady seen, uses Mutlerrecht aa compre- 
hending gynocracy; while some of bis followers likewise 
speak con6dently of a time when women took socrial prece- 
dence of men, or even held them in political subjection. 
Such is the view of Giraud-Teulon, who, with Bachofen, 
interprets the Amazon myth as implying an age in which 
women exercised a decided social and political domination.' 
Lippert and Unger take a similar position.' On the other 
hand, it is maintained by a number of writers, who reject 
the idea of a political or military gynocracy, that the inheri- 



tFBiEDRions. " PamllieastareD uai 
DM of Muttemxht as boiiig procCioallT ol 
(trom (fix"' •■"to lead") todsaots tbo i 
kokralie. "gynocncj" (froio •fi»T.I» = " 



iformon," ZVR., X, lOO, 191, rejects ths 
1 BiKnifloBDce." preforring Untriareluit 
at) Bystera uf rolKtiou^lp; asd Oj/nal- 
e") to express the Idea of the domlBS- 
" is nsod to exoress this idea br the Jesait 
Latitad {JfiEtira da Mataragei. 17211, Inrrowed Fnun BtxiOO {Otogr., lib. iilj ; 
Pebcbzi., Eaca ^f l/ath^Si; Plorh. Do* £ind. II.SBS. Udcikb, Horde und Famitit, 
106 fl.. Ill B., ni ff., pofim, roiaets the uaa o( JtfuMerrecAl and FafcrrecW, and 
adopts the terms "gynocratic" and "androcratic" familj! bnl these desEgDationi 
had aliaadr beea employed br otber vriteTf, e. g.. by Plosb. op. cit, U. SBS-9S. 
" Uetrneraey " also appears: WEaTEKUAKCi, Human itarriaot, 98. 

BdC DargoD'a use of JUiiMerrecU and VaierreclU toeipress maternal or paternal 
kinship, and Xairiarchai aad Patriarchal to express maternal ur patomal pomr. 
Beams prerorablB, in order to avoid con fusiDs the tvo conceptions ; see abote, chap. 
i, p. SI. Compare farther OBoesE, Die Forntm der Familie, U, who oses llvtlerfoloe 
and Vaterfolge roBpectirely aa opposed to UaMarchat and Patriarchal ; also 
HSL1.WA1.D. ;Ne mcrifcA. Familie. 122-:i, nbu b(*iib de&nltions of "marriage" and 
" family ;" and Wrsthbhabck, "Jja maCriarcat," ^nnalei, US B,. who shows thatlo 
praotic« writers have used " malriamhatc " la three seotes. 
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sLiPPBttT, Oaehichlt der F'omilie, 
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Waman. CAurcA. and Slate, 13 II. 
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m, in ZVR., IX, 801-7, See also QaoS, 
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tance of name and family rights throngli the mother usaally 
gives woman a decided precedence in the sphere of social 
life and private law. This is the opinion of Kautaky, who 
declares that mother-right involves the headship of woman 
in the family.' Peschel,' Tylor,* Letoumeau,' and Hellwald' 
hold a similar view; and with them Grosae,' Kohler,' and 
Priedricha,' though more reserved, appear in the main to 
coincide. Dargun Ukewise rejects the idea of woman's 
political supremacy, while holding that mother-right some- 
times grows into a real matriarchate bo far as private law 
is concerned.' The weight of evidence, however, shows that 
even this modified view exaggerates the advantages gained 
by woman under mother-right. It may be admitted that 
here and there^ — as for instance among the Sioux, the Wyan- 
dots, and some other American peoples'"— -the determina- 
tion of the child's social and legal rights through the mother 
has somewhat ameliorated the condition of woman. Yet 

' K*DTB«*, ■■ Di8 Entatohong der Ehe iiiid F«inUio," Jfonnoi, XU, 313,3U. 
IPUCHEL. Raca of Matt. 233, £34. 
'Tiio^ MeiluKt of Invatigating InilitvtUmt, KZ. 

*Lbtodbnkad. ia ^nnala dt I'inttiltit internalionat, ISJ; "Lib rant [malrlar- 
ett] doit diaparaltre, turceque la ohou n'm Jamiiia eiuU." 

> HCLVFALD, Die menicfi. Familie, Zll S. But thij author (112 ff., 118) shows 

oflon iHMseseeil " smsKiniaD " characteriaLEcs. 

•QBOMK. Die Format der Familic. (8. 181 B.. 178 a.. 183. Accordlog to OrooM, 

elgius poJItioal sntliority iu the aIbd [Sippe) are exceed intil/ rare, althoos'i soch 
mar ba tooad oocastouallr , as amoug the Hurou and Iroquois, and eonieDtbar psoplsK, 
' K0111.EB. '■ Die Ehe mit nnd ohne Muodinm," ZVR., VI, SX, 32S. Cf. PowBix, 
* Wyandot Go*eronienl," /. Hep. of Burtau of Eth., 59-6B. 

• FaiBDBiaus. "Ueber den Ursprung dos Hatriarohata." ZrK., VIII, 381,382. 
Uumgb ho ehoKB elseittiore that paternal antborltj mar coeilst with mother-right: 
"FamilietuitnrBn uud Ebeformen," ibid.. X.OM. Cf. Udcbk, Horde und FaaiiUt. 
108 B., 114 ff., pawin, vho maiutsiOB that the family, andnwratJD or gruocraliii. 
origiDaleBJa slaierT through rape or purchase. In the KTDOcratie familr the woman 
is owner and miatresa of the man, as the man ia lord of the woman iu the ■odro- 

• Dabouh, UutitmrM und I'attrrteM, 87-85. 

lOForaneiampleaeo PowBLL.op. ei(,. and hia " Wyandotte Society," <1. A.A.B., 
XXIS, 67S-88. 
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often, aa Dargun' has so well shown, the same cnatom has 
not. enabled her to escape social degradation or marital 
bondage.' She ia rather the medium through which rights 
are conveyed and relations established. "Thus, for instance, 
among the Australians, with whom the clan of the children 
is, as a rule, determined by that of the mother, the husband 
is, to quote Mr. Curr, almost an autocrat in his family, and 
the children always belong to his tribe."' Dr. Starcke 
reaches a similar conclusion. Referring to the " important 
place" taken by the wife among various African peoples, he 
declares that all which "has been said only shows that 
women in some instances enjoy privileges which are always 
enjoyed by men."' In short, if among many peoples at 
some stage of progress research has clearly demonstrated 
the existence of mother-right, it has just as clearly shown 
that the notion of a gynocracy, of a period of female 
supremacy, is without historical foundation. 

The theory of original communism has been accepted by 
many writers,' though examples of absolute promiscuity 

■ Far hiB theory see tha UuUerrecht ttnd VaterrccM; and eompare chap, i, pp. 
20-23, abare. 

iSeaPoai, PrtprunodeiKeeAfi.SS-SB; DieQc*chtechttoenoitnKhafl.9l,denjiBt 
the eiUteaoe of B period of gsaoamcj; alaoSrsNCER, Principle* of Hociologn, I, T4S; 
Pt.OBS. Dot Kind, 11,333 ; Vfuss. Marriage and Kifuhip.Ht-W ; Lstodkhkau, Vivo- 
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bratality ottbe boHbaud: Redhe, "Daa Rechtder An 
iFor eiample. by GiBAnD-TEDLON, tj:a orioina d 
FBBT, KHUwvetcKichte der iScnMchheit. 11,7; BbbkhOi 
linQrechts." ZFK.. Ttll. 181 B. ; Gnoels, Uriprung der Famitie 
"Diesescblechtllcbe Znchtwahl." 2^£., VIII, 110; "lotercommiuiale Ebe." ibid„ 
X, 19S! iiomAH. aytlem* of Oontanguinits. Uei. t»l S.i Ancient Sociclp^HS.VK-iOi, 
3H It. ; BtHTiAK, Rechtiverliaitniae, itiil, Hi ; HcLihnan. StudicM, l.VXK. ponm,- 
LcBBOCE, Origin of Civili latum. M ft.. 68 S. ; Post, Avf1i\^ ita StaaU- uad BecM»- 
leben-IR: aacHleckltgaioaauchafl.ieB.i OrundUiotn det AecUi. ISZB.; FamiUat- 
Tee\t,Utt.i Unpruno df EecMt, Wtl. \ Wu,kien, D<u JfolriorchnCI; QCHPuiwici, 
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hare not been prodnced.' Its tonner esistence is inferred 
tiom certain customa and inatitotioQB which are believed to 
be its Burvivals. Even the promificnity which is thus 
Bssamed ia not "perfectly indiscriminate," but restricted to 
the members of the anorganized horde or tribe occupying 
a particular locality or roaming about together. Hence, 
signi&cantly, it haa sometimes been described as comma- 
nal or group "marriage."' Accordingly the horde' or 
band becomes the unit or starting-point of social develop- 
ment. 

Many evidences of the former universality of promiscnity 
are brought forward. This evidence — to adopt Wester- 
marck'e convenient analysis — "flows from two sources. 
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pemaf«E(q(U do Bapposer dBu I'siifatica de rhamauiMaiiiliatdf 
On ihs lack of positive proof cf. also Kadtski. " Die Kntatehong dar Ebn and 
PamiliB," KotnuH, XII, 198 ff.; Webteruabcb. Suman Marriage, (1; UoBOAN, 
Aiuirnt Soeiett. GOOff.; McI.ehhah, 5tudi« in Ancient Bittory. I, BSff., B3S.; 
leipla of Socioloeg. 1, 683, 6U : Heu.waij>, Die mauch. Familit, ISO, 131. 
anal marriB^e " is Ihn aame iatrodiicsd hj 8ia John Ldbbock, Origin 
i, gS, W. loa, JOt-B, whoaa thoorj iti criticised by McLensas, Sttuliai, 1, 
33ttl. " QrnppaU' Oder Hordenehon " is the lerm employed by PoBT. FaniiUenrecht. 
f'.SS; Orvndlotfen det AccMi, 3)0,3)1; >>Vdn0e.lOS. For the so-called Australian 
(reap-narrUge see FiaoN and Huwitt. A'amilnroi and Ktimai. SO B., W B., IW B. : 
the criticism of CcRB, The Avitralian Race, I, 106-42. which should bo compared 
with Koiit.ES, '■ Dm tteoht der Auslralnoger," ZVR., vn. 3»8., KSIT., ST ff. ; his Zur 
Oeaehiehteiler Elie.US.; CtTHOIV, Auitralaeger : SPBHCBB ahdOilleh, Naliee Tribei 
Pf Cmtral AuKtrittia; and Cbawi.ki. Mgtlui Bout. 175 B. Id geaeral, oa gnmp- 
marriage sse Knt-iaontK, in ZFE., VUI. 110; X. IB3; BsasBOt-t, "Altindioobas 
ParallienOTsanisatioD.'' ibid., IS, 5 Q. ; Scbrobdbk, Dot Recht in dcr gacliltchaiclien 
Ordnwnp. 19 S. 

'On the hofde see BsRHHOrr. "Zar Qascb. de» ent. Fatnillenrecbte," ZVa., 
TIII,lfi1; WssTKKHABCii, Human Jtfarrioife. 41. 52; FitiEDKiCHa, "FamilJensnifsii 
nod Eboformen." ZVR., X, 194, 107.198; idem, ifiid., VIII, 378, 779; KADT8ST. "nia 
EntatehDogdet Eha und FamiliD." Knmiot, Xll. ISSff. (the^Camin) ; Post, OachleeUt*- 
aamuenMchafl. A Ef.; FamiUenrecKI, 57. 5S; K0HI.EB, !d ZVR.. VII, 381; Uucn, 
Borde Mmt Famitit; Grossb, Die Fnrvien dcr Xhr. 59, 82; Fkebichb, Zut NatMr-- 
taehiehle da JVeiucAen. lOS, 107; Hellwald, Die nisnjfA. Fanilie, 121 B., 1S3; 
SaMTLOVIcz, Outllnei of Sociolofn. 110 ff.: Had the litcrnturx cited belov oa tha 
AoatrallBo class-sjdtums. and on the wurlcs of Uoboan ami SrENcKB. 



First, there are, in the books of ancient writers and modem 
travelers, notices of some savage nations said to live promis- 
cuonsly ; secondly, there are some remarkable cuBtoms which 
are assumed to be social survivals, pointing to an earlier stage 
of civilization when marriage did not exist," ' The mass of 
facts collected to illnstrate the licentiousness of Bavage and 
barbarous tribes cannot here be dwelt upon.' It must suffice 
for the present to note that, according to recent investiga- 
tion, every instance ot alleged indiscriminate sexual relations 
appears to stop far short of absolute promiscuity.' So also 
several of the more interesting customa, regarded as direct 
survivals of communism, require only to be briefly mentioned. 
The principal argument, of course, as will presently appear, 
is grounded upon the existence of polyandry, and especially 
upon the proofs adduced of the wide prevalence of kinship 
reckoned through the mother's line. For it is generally 
assumed that this system can arise only when paternity is 
uncertain. Legalized hetairism or prostitution,' practiced 

> WSBTKRHAXCE, op. eit., S2. 

'For this dlasB □( uTidence, see OiKAUEhTBULAN. Lei originet du mariofre, 1 it.i 
P<MIT, FamilienrecM, S7, SSi Anfange, 17 ft.; Lubbock, Origin itf CixHlitatian, SB ff., 
iwa.; BKBWHOfT. -'ZurOoschiehto dos ear. Familianrecbta,'" ZfR.,'VUI. lai ff.; 
UcLbnkan, Stadia, I. 83 ff.; Moboan. Aru:ltnt Society. SODS., paaim; Liffeht, 
Oachichte der FamiUt. 168-80: Plobb, Dot RVib, I. SSI, Seoff.. STOff., W3B.i 
KCLiacHtfB. "Dia gescblechtliche Zachtvahl," ZFE.. VIII. 140, 111; FbieduchS, 
"DnpranK Aes Hstrlarebau," ZrR.,\Jil, STOff.i Hitcsb, Horde vnd Famitie, U, 
138 ff., wbo dBDX that theas cnstoms an eTidsnoeg of promiKaltj; u also dOM 
SciBUDT. Jiuprfmuemwlu, 36 S.; Kobleb, "Dsber dii9 Neserracht. oaoiuitllch In 
Kamoran." zr«.. XI, «B. 122; "StodiBn Obor FrauangeaiBinaehnft," ibid., V, SH ff.j 
Zur Urgetchiclile der Eht. It, SI ff.. IW: aod elsewbsre in his rarlaaa nonofcrapbsi 



BVHHT, lliod. OiutoTHM and Ant. 
I. M7 ff. : II, US ff., who, r»leot- 
(bo biblical legead at tho "fall 



BE1.1.WALD, Die 

Lalia of Rittna, 8 ff. : SCBNEIDKB, Die SatnrvOtkcr, 
in« the doctriosB ot SToliitioi] and snniTal, holds tr 

J The nwnlt of the recent rosesrcbes of Spencer. Staroke. Weatemarek, Letoni- 
neaa, aod otbera will bo diBCOS^ed in tbn next cbaptc<r. 

< Bead espoclailji the rootion ot BskmbOft, " Zni Oesehlefate des adt. Familien- 
reebW." lei'Sl.oD "Askoae und Hetariemai," who is critloisod by Mdckb, BorAe Hud 
Fainilit,\n: QDTOT. FrotitMiion. 12 ff.; MAirrEOAIZA. aetthlecKUoerhalti^ite dm 
JfSMCfcda.SWff, : and tho detailed and learned monograph of Bobknbauh, GachicJiM 
der LimtKucht tm Aittrlhtine (Halle, IttBS), An aiaminatloti ot the wbola snbjpot 1* 
giieo b; WuBTBKMAKCE, Human Marriage, chap. ir. 
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under variotis forms and restrictions among many peoples, 
savage, barbarons, and civilized, is thought to be a proof 
of original communism.' The same is true of "proof- 
marriages,"' existing among the Wotjaken, Burmese, the 
Oermans, in Loango, and elsewhere; of "temporary" mar- 
riages,* as among the Parthians and American Indians ; and 
of "wife-lending," examples of which are afforded by the 
Spartans, Romans, Hindus, Arabs, Eskimo, Germans, Wot- 

1 Id this BODDiMtiini are addaeed the easaa In whiah aanrteeaDS bave b«D beld 
in hi^b fiatesni. sometimoa io higher regard than married vomen. bb in AcheDB and 
India: aimno-TKaLaK.LaoTioinaduvianaoc.iS-t^; l.i!BBOCS.Oriffi>mfCii<ilUa- 
Uon.lSZ, 133. 531, 338: Post, Oachlechtii/eiioa., SI; ScBKOSCKk, Dom Recht in iter 
gBKhlKhUichat Ordnung, 2U S. ; BeenbOft, " Zar Qnsch. des enr. Familienreatits." 
ZVB.. Vahni-l*! KoBLEB, "UeberdssNegerreelit/'ibliJ., SI, US; Westbbhakor, 
4)1. eil., ei a., to. SI. oho deolAs the Infercnca of promluiDitf from this eastom and 
mentions maoT lov tribes among whom chaBtltjr is obsorrsd. <y. FEIEDaicHa, In 
ZCR., VIII. 371 B. : ScHNEtDEE. Dit KaturvOUca: tl, H3. 4T4. «hu aseribss tlie cnatDm 
to religious impnlie — the consoeratloa of Tirgins to tho colt of Aphrodite. 

The castom, toand amoDR Kicjiitlaas. Tibetans, WotJBkea, American Indiana, 
■nd othor peoplee. permitting girls tree); to prostitnte themselies before marriago 
iaaimilarly pat in eTidonco; Hebodotdb. II, IZl, 1», tZS. l:ffi; IV. 176; V.S; PoaT, 
dnnufliioen, 187; OorAIecUipenoo.. 39-31 ; FatnilimrerM, 34S: Born. Dit WoljakeTi, 
«ff.; KOHLEB, io^rs., V, SX5 CWoljftliea); BkkhhOtt. op.cit, IBS, 166; GnucD- 
TBCMnt, op. sit., SI. S3; Dnoeb, Die Ehe, 12, 13; HstjLWALD, Die inmtch. Famitit. 
aoa.. t4S; Waitz. AnOiropoloffie. n. 112, 113 (Africa) ; Batzei.. Bitl. of Manlcind. 
n. la <BruU and uicient Pam); Pbati, H«(. de la Louiaane. II. 3U (NntohM 
Indiana) ; Stsvbnbon, tn XI. Rep. of Bureau u/ BIh., IB, 10 (the Sia) ; Tdhneb, ibid. 
XI.ltt(tbelDDiiit). 

I On tfafl tt>«Blled "Probeehen" or "Probeoiehle," »e BurB. Die W^otiaKen, SO, 
SI.SS,^; KoaLSB.iD ZVR,.\.3tS,3il,33i,3X: Post, ^i^'dniK, 21; DUEtNoBrKi.li, 
BneKttiUbiiefi, 9; Stbhidt. Jul primat noctit, 40; Weenhold, Devliche Fraiien, 
I. Ml ff. ; Fbiedbebo, EluxchUanttio- K4; and especially PiBCBBB, Uebtr die Probe- 
nathte der ttntUeKm fiauemmadcben. who gives a detailed biatorleal luTestlgation 
bom ths earlr Uiddle Ages ootrurd. with Interesting examples. Cf. Kovalevbet. 
Hod. Ctitto-mt and Anc. Laiei of Ruala, IZ, 13 (the Kirchgang or DorfgAen of 
Svitserlond. Baden, and WOrlemberg). 

Amopic the Todas, after a marriage Is arranged, the bride has a proof.time of a 
nlirbt and a day. On the "expiry of Ibis brief bonoymoon," the daniwl is required 
to make apher mind "eithertoaeoeptor reject her Bnitor."~UABBHAi.i..^ Phrenoto- 
gi*t awtanotl the Todat. 212. 

■StbabO, n, BIS; L.CBBOCE. op. til., ISli Gikaud-Tedlon, op. tit.. S\ Po«T. 
OearAlwAticenoH.. 29, 43 fl ; Au/dnge. 21 ; especial iy Hell wald'b chapter SDtltled 
"Zeitebea nod wildo Ehen." Die mnucft. Fomiljc, 438 ff.; and KcLCacon, -Com- 
■nnnale Zeitehen." Archiv far Anthropolooie, XI. ZSS 3. ; Waitz. .4i>rkropo'aD'e, til, 
US (proof and temporary marTiaffea among Amarienn Indians); II, 114 (same lu 
Africa) : Kl.Eini. ATuKurpncAichfe. 11. 78 (N. A. Indians) ; TuEHBB, in Xt. Rtp. of 
Bmreaua/£U., lSB(IuiiDlt)i UcObb, The Bert indiant. ia XVII. Rep. <i! Bweaui^ 
Oh.. Pan 1, 280. 
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jaken, and many other peoples.' In this connection, like- 
wise, belong those "scandalous nuptial rites" which Bacfaofen, 
Lubbock, and Giraud-Teulon regard as acts of "expiation" 
for marriage. According to this theory, marriage, the indi- 
vidual possession of a woman, was originally regarded as a 
violation of communal right, for which some compensatioD 
or expiation must be rendered.' The customs referred to 

iPlutahch, Li/imrinu. c. IS ISpartB); Fbiedbiohs, "Drsprimg dea Hatrisi^ 
BbatB." ZrR., Vin. 372, 373; Post. Anfange. i^; aacMechtto., Si B.: Nadaillac, 
L'tvoltilion du mariage, 17 S. : L.UBBOCK, Origin of CiaititaClan. 131, IS, vbo men- 
tloiu ths well-liiiDWD case ot Cato's loudiuB his wife Usrcia tohls friend Hortgnaliu] 
BCCB. DieWodalim. IH; Kohlbk, In ill's., IU.SM.doM (India), 3S9 (aermiDS) ; V, 
X»(WotlAl[fln).3i2(AlaskB),353 (Cnwksli YU. SSS (Aastralia); Vltl, M {Birmall 
XI. 4a (Kamemn) ; Jo[.i.T, in ZVB., IV. 331, 333 (Hindus) : Shitb, KiruMp and Mar- 
riaoe. Hi; Waitz, Anthntpoloole. II, 114 (Africa); Nelson. "The Eskimo about 
BsriDB Strait." Id XVIII. Rep. of Bvmu of Et\.. Part 1, 293: UcasE. in XV. Sep.if 
Bvrtim of Etk.,}t» (Bioui): WESTBaiiABCS, op. cit., 74 n. 1. mections. with tha 

"BichsD«e ot wives" is eommon smoug the Sakimo. "For iDstance, one man 
of om acquointunca planned to RO to the rivers deer bunting in tlio summer ol 1832, 

band at deer banting, wliile bia owa wife went with bis eonsia oa (bo trading eiim- 
", On their retnm tbo wives went back to their respective 



"Aecordiox to Oilder (,S 



mate* and remain with 
a mnal thing among t\ 
almost everr two months." Eoedb lOreenland, 13S) sarssach temporarj exchaoges 
take place at festivals. Bo also at Bepulva Bay, at certain times there Is said to be 
a "genera! Bichango of wives thronehont the village, eaoh woman passing from mas 
to man till she bos betjo throURh the hands ot all. and floall; retaraed to her hus- 
band."— Mpbdcmi a, "Point Barrow Eipetiitiou." IX. Rep. of flureatt of E(^.. (13. Cf- 
TOKNBB, "Ethuologj of tTngava DIst.." ibid.. 189. The loaning ot wlfa or danghtai 

Aoieiicnn Iribos: Mabtidb, Sthnographie. I, US; iiiem, Rechttrtatande. «!. 

iLnBBOCE, Origin of Civilitalion, 13D-3;, 53eff. ; GrBAnD-TEIILON, Laorigitimttn 
mariage. &ff., who »his: "Le msHage (en prenont ca mot daus sod sense fitroit) 
apparalt chea les raoea Infirionres comma une infraction aui droits de la onm- 

comma la violation d'uoe lol religienae, it n'y avait qu'un pas." See the criticism 

oommuuat right; because nsaatly the woman does nut belong to the husband's triba, 
and because often tbe privileges are exercised by friends of both bridegroom and 
bridn. Cf. FisON AND HowiTT, Kamiiajvi and Kumai, llS^'iS; Wake. Marriagt 
and A'inshiii, 17, 34. 63, 24S1T.; Lirmvi, OacKiclUe der Fnmilic. lea-. Kohi.be, In 
2C«., VII. 327 (Australia): UrcEK, Borde uiul J^amilje, 13g-40, who relecta the 
theory; and Kovai^vset, JUbd, Oatorn* ami Anc. LauKq^ ifiiwia. 10, II, wbo refer* 
to the promiscnons Interoourse practiced at varioos festivals, resembling the asaam- 
blies on tbe Boumanlan Qalnaberff which Kobler has disoossed In ZVR.. TI. 3M B. 
These may be compared with the lioenas practiced at aertain Ratberings among tb« 
Amuta and several other Australian tribes : Sfencbb and Oilleh, liative Trt'tiM cf 
Oetaral AuUra' 



fall for the most part in two general claaaeB. The first 
group comprises the lascivious rellgiouB rites, the so-called 
sacred or temple prostitntion, fonnd in connection with 
the worship of various deities of iove and procreation, such 
as the Babylonian Mylitta, the Hellenic Aphrodite, the 
Italian Venus and the Carthaginian Moloch.' In the sec- 
ond class fall the revolti ng nuptial privileges, accorded in 
many parts of the worid to priest, chieftain, or king, or 
to the friends of the bridegroom and sometimes to those 
of the bride. To these privileges in general the name of 
jus primae Ttoctis has been given.' A curious example of 
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■ The monograph of Ds. Kaki, ScautDT, Jut primal wKtit, is the most elabo- 
rate work oa the aubjoct. The author denies (H S., SOi B.. 37Bf that (be onstun 
GliMed in feudal Europe or elsewhere as a rigM; and bo holds that the practioea 
m called are Dot oTidenoes of promiscuitr. His views are sharply criticised bj Hkll- 
1IAI.O. Dit Tiieutch. Familie, 3W o.t; and especially by Kohlbb, is ZTR.. IV, 279-87. 
ScaMUiT baa a supplemeDtsry disfiuslon in ZFE., XVI, Wff.; and is reriewcd 
ontaTDrabli by Kohlbb, ZVR., T, Wl-tOi. See abo ScaiODT's Slaeitrlit Oetckichtt. 
fvetlentMrSlncitrnvellAardiu Jul Primae JVoclii; Koblkk, Urgacliichte der Ehc, 
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this practice among the American aborigines 
cated by CaBtafleda.' 

The arguijieiit- lor original promiacnity based on the 
various practices just mentioned is not conclusive. Most, If 
not all, of them are perhaps capable of other and simpler 
explanations. The wife-lending, hb suggested by Wester- 
marck, may bo "due merely to savage ideas o£ Lospitality;"' 
while the custom of sacred prostitution eridently belongs 
"to phallic- worship, and occurred, as Mr. McLennan justly 
remarks, among peoples who had advanced far beyond the 
primitive state. The farther back we go, the less we find of 
such customs in India; 'the germ only of phallic -worship 
shows itself in the Vedas, and the gross luxuriance of licen- 
tiousness, of which the cases referred to are examples, is of 
later growth.""* So likewise the jwajirmfteiioc/ts, instead of 
being an expiation for an encroachment on communal right, 
may be more naturally explained either as an abuse of power,' 
in some cases as an evidence of hospitality,' or in others as a 
"common war-right, exercised whenever, under any circum- 
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PriTilBftea." Jour. Jnifc.Soc. (Bombay). II (IBBl), 3a-&l. 

> WKSTEauASCH. Human Marriaee. 13. ^^ : WaKs. Mamagt and KiniKip. SI. S2. 
The castom ma; possibl; be acfK>Dnt«d for by the alow growth ol the seDtlmeot upon 
whlob "oaniugsl attscbmBnt depends:" UcLshhah, atwtif, 1.341. For an ailesed 
"surviTal" gee ScHXiDT. RochtdleH in ThAriivm, 31. For tbo strictl]i reRQiated 
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stanceB, captoie of a woman is made by a war-party.^" The 
toleration of the custom, like that of wife-lending, may some- 
times be due to the ^'joridical" nature of fatherhood as 
conceived by primitive men.* 

On the other hand, the theory that these customs are 
evidences of original sexual communism has gained support 
from the recent researches of Spencer and Gillen in their 
very able and detailed book on the Native Tribes of Central 
Australia. Among these aborigines, the authors declare, 
**so fax as marital relations .... are concerned, we find 
that whilst there is individual marriage, there are, in actual 
practice, occasions on which the relations are of a much 
widet nature. We have, indeed, in this respect three very 
distinct series of relationships." First we find the present 
^^nonnal condition of individual marriage with the occasional 
exislenoe of marital relations between the individual wife and 
dOier men of the same group as that to which her husband 
belongs, and the occasional existence also of still wider mar- 
ital relations;** secondly ''we have evidence of the existence 
at a prior time of actual group marriage;'' and in the third 
place ''we have evidence of the existence at a still earlier 
time of still wider marital relations.*" 
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But these usages are capable of a very different explana- 
tion. Tliat they imply a primitive state of promiacuity is 
emphatically denied by Crawley. Like sacred prostitution, 
the customs of avoidance, the couvade, and marriage rites 
in general, according to hia theory, they take their riae in 
the religious or superstitious ideas upon which sexual taboo 
rests. ' 

Adherents of the communistic theory are not entirely at 
one as to the phases in the development of marriage and the 
family. Very generally the family, regarded from the atand- 
point of authority and kinship, is said to pass from the unreg- 
ulated horde through the maternal and the paternal to the 
parental or two-sided stage.' Thus Dargun declares that 
there is a tendency for the uterine system of kiuahip to give 
place to the paternal, but never the reverse." Kohler takes 
the same position.' Lippert regards the history of social 
culture as beginning with the natural relation of mother and 
'lose hy eectsia men who hsTa accem to her in a deflnite 
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child, producing in course of evolution, long before "mar- 
riage" arose, the "primitive family" whose principle ie 
mother-right, and which, in turn, under various infiuenceB, 
generally yields to the "old family" [Altfamilie) in its 
origin based, not on relationship, but on patriarchal power 
and possession.' BernhOft denies the invariable sequence of 
mother-right and father- right;' and Kautsky maintains that 
the two systems are parallel, not successive, developments 
from the hetairism of the primitive horde.' 

Marriage also, like the family, is said to pass through 
several distinct phases of development. Ttius, with respect 
to the number of persons joining in a household, Friedrichs 
distingnisbeB four "forms" of marriage which, with etjual 
propriety, may be called forma of the family. These are 
^oup-marriage, polyandry, polygyny, and monogamy, the 
first three forms having several varieties.' But, as will 
hereafter appear,' it would be rash to infer that these forms 
necessarily arise in the order named. Again, with regard 
to the way in which it originates, marriage presents a num- 
ber of successive stages. According to Kohler,' these are 
marriage by capture, marriage by purchase, religions mar- 
riage, and civil marriage. That wife-capture generally 
gives place to wife -purchase, and this in turn to marriage 
by gift, and then to the modern contract between the par- 
ents, or later between the parties themselves, is especially 

iLiFPBKT. OachichU der Familie,i B.,iliB.: iden.KtUtMTst'<:hUhlt.l.''Btl..aa. 

'BmaaOn, "Zur Geschlchte des ear. Famillsarecfats." ZVS., Vlll. 401. KE. 

> Kadtskt. -' Die EntBtahtiDK dor Ehs and Familie." Kotjnot, XU. 33S-M. aspe- 
aiatlr U7; c/. UvcK^Bonlfunit Familie, ITIB. 

•Pkigducbh, " Famillsnstnren and EherDrman." ZfB.. X. ^SS-M. 

'See balnw, chaps, iii, It. 
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insisted upon. Hildebrand,' however, reveraes this order. 
A measQre of progress he Ends in what he regards as the 
three great industrial stages of human culture : those of the 
chase, pastoral life, and agriculture. In the first stage, not 
communism, but a tendency toward monogamy prevails. 
There is little notion of private property ; hence covetous- 
ness is not a motive of social action. Marriages are freely 
formed through presenta given to the parents, or even with- 
out them by simple agreement of the pariiee. Later, with 
the rise of private property, marriage by purchase and mar- 
riage by capture come into existence; though capture is 
always exceptional and of comparatively little importance in 
the history of marriage. 

Similar to the view of Hildebrand, in respect to the initial 
stage, is the theory of Kautsky.' The starting-point is the 
horde. In this absolute equality of the sexes prevails; and 
the only divisions are the different generations. Neither 
the maternal nor the paternal line is recognized, for the 
children belong to the group. Not promiscuity, but 
"hetairism,"' or rather "hetairistic monogamy," exists. 
Incessant feuds, however, lead to wife-capture; and wife- 
capture tends directly to communism, for the captured 
woman belongs as a slave to the band. But the rights of 
the band may pass to the individual. The free native 
woman is "wooed;" the war -captive is " fought- for ;" and so 
she becomes the slave-wife of the strongest, who may win 
other wives in the same way. Marriage by capture tbos 
conquers the original monogamy, in whose place polygyny 
appears, either at once, or after a transition-period of com- 

1 HiLiiEBBAHD. UebcT iliu PmbUvi einer aloemeinen EnlwicklunfiMgttcliichte, 
US.. 17S.1 idem, Bechtvnd suit aitf dm iiench.KvUuntn/en.itt. 

iKadtskt, "Kntatohtiiig dor Eho nnd Pmnilio,'' Komu», XH, 19D-2(n, 2M-1S, 
32S-tS. 

>Kact8st'b use of " bstaiitam '< tor "datectiTe" diihiocxiit is apt to bsonma 
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manity in women. Moreover, in this process may be dis- 
cerned the genesis of modem individual marriage under the 
sanction of the law. But the consequences of wife-capture 
are not yet exhausted. The presence in the horde of women 
taken from several neighboring bands leads at once to the 
formation of clans and to the matriarchate ; for the connec- 
tion of children with the clan is naturally determined by 
the mother. The development of private property produces 
still further results. The individual may buy his wife. 
She becomes his chattel ; and the offspring also belong to 
him. Thus marriage by purchase gains the victory over 
wife-capture; and the patriarchate triumphs over mother- 
right. This is the order of development in the more 
^mr-like hordes. But wife-capture does not always precede 
wife-purchase as a general phase. In the more peaceful and 
industrious groups ¥rife-capture does not appear at all. 
Here hetairistic monogamy runs its natural course. Partly 
under the external influence of tribes where mother-right 
existed as the result of ¥rife-capture, but mainly under the 
powerful influence of private property, the matriarchate arose. 
In the earlier stage kinship with the father was disregarded 
or unknown. Naturally, therefore, under the new condition, 
name and also property were transmitted to the children 
through the mother, with whom their physical connection 
was always manifest So it appears that the conception of 
private property is the basis of "hetairistic mother-right" 
as it is of father-right; and hetairistic mother-right, as 
distinguished from the mother-right which owes its origin 
to wife-capture, implies the precedence of woman in the 
family.' ''Gynocracy and patriarchalism are therefore 
parallel branches of the same stem," the original hetairism 
of the horde: the one cannot be a further development of 
the other. Gynocracy, and with it polyandry, which is its 

1 kautskt, sao. 
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result,' is the highest stage in the evolution of betairistic 
mother-right; just aa polygyny and the patriarchal family 
are the highest stage iu the evolution of father-right or the 
agnatic system of kinship.' 

To the theory of Kautsky that of Dargun, already ex- 
plained, bears some resemblance in important details. But 
Dargun rejects Kautsky's idea of original monogamy ; and 
he does not regard wife-purchase as the necessary source of 
the patriarchate, though the rise of the latter was greatly 
favored by it ; while mother-right is especially due to the 
uncertainty of fatherhood." 

HeUwald — who in the general development of his sub- 
ject and in many essential particulars agrees closely with 
Lippert' — seeks the elements of liuman sesual relations in 
those of the lower animals. Absolute promiscuity has never 
existed among men. The hetairism which prevailed was 
restricted to the immediate band or horde of kindred, which 
was probably never large. Thus in the horde there was 
"unregulated polygyny." To the earliest sexual relations* 
of men neither "marriage" nor "family" may properly 
be applied; and for them no suitable name is forthcoming. 
In the horde the first social institution evolved was the 
"mother-group" or rudimentary primitive family {Urfami- 
lie). "Mother and child," aa Lippert suggests, "these were 
the simplest elements of the oldest organization." For the 

> Aoooidum to Eautsxt, jost bs poJtgjof arises In a BemchafUperMltniH— tha 
loidshipoF Ihe man over ths oaptnrodur purohased woman— so iMiljandriroriaitiateB 
In ■□ anatogoDS relation of Che woman l» tlia man. Dnder grnocracj the womao 
chooses bar hasband, beooe polyaodiT; SU-4S. 

>Kadtbet. »7. 

■D*BOUN, JfuKerrechtumJ ra(erT«:ht, 60, 61, 1?), (3-SZ. 

<For LtPFBST's dsTfllopinont of the family aoe his OttchicMt der Familie, aad 
eBpedally hia eiceUant KultvrBacMcktc, I, 71-90; II, 1-103, Hfi-Ai. 

'Hbllwald. Die taentch. Familie, 121. 122, 12e, "Wag Platz griff, war wohl 
nngeregelM Polxcamie. welohe abor ziemlich naturgemass Polyandrie nach aioh 
cieht, nud BUS dieeer VermlKbanB jeneD ehcloson Ge^chlecliteierkebi wbut, Mc 
welchen nnob die riohtige Beueanuiig fehlt."— ibid., 129. 
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*' relation of mother and child alone is given by nature/'* 
In the form of the mother-gronp the family, however imper- 
fectly constitnted, precedes the state in the order of growth ; 
although it is not until society, the state, has gained per- 
manent form that from it the historical "family'' is devel- 
oped.' Indeed, the mother-group is 'backing in everything" 
which distinguishes the family according to our modem 
conceptions.' The history of the "primitive family," so far 
.as mother-right is concerned, shows two stages of evolution. 
The first stage is that of the mother-group strictly so called, 
through which, as Bachofen and Dargun declare, every race 
passes and in which all relationship is traced through the 
mother's blood.* Absolute unity or identity of blood is 
the basis of the earliest human conception of relationship. 
Generations or stages of seniority alone (Alter sstuf en) ^ 
not degrees of kinship, are recognized. Members of the 
group are of equal blood, "consanguine."^ Relationship 
with the father is as yet unknown ; and there is in the outset 
no conception of property. Gradually, however, in the 
endogamous mother-group a horror of incest, of inbreeding, 
arises, thus leading to exogamy, which is often facilitated 
by the stealing of women from surrounding groups. The 
obtaining of foreign women next produces the clan system. 
Private property in land and movables arises, especially 
among those peoples which have attained to settled life and 
a knowledge of agriculture. In this way the ''primitive 
family" enters upon its second stage — that of the matri- 
archate. Here we find for the first time forms of marriage 

iIbid,A^l^;l^nMT,KuUuroetchUhU,l,ie;idem,Oe»chichUder Families 

* HxLLWALD, op, cit., 150; Fbbrichs, Zur NcUurgetchichU da Menachen^ lOS, 104; 
cf, LiPPXBT, op, eiL, I, 76. 

>HSLLWAIJ>, op. ct<M 151. 

«/5uf., 151; Daboum, Mutterrtcht und Baubeke^Z; BACHoraif, MuUerrecht^ aa 
above quoted. 

( Hbllwald, op. cit„ 158 ff., aceeptiog Moroan^s main conclusions in his Sift- 
tenu of Conaanguinity ; and opposing Schkeideb, Die NcUurvOlker^ II, 474-77. 



and the family properly so called, although rudimentary as 
compared with the modern institiitions. The mother ceas^ 
to be merely the center of the common life ; she is now the 
social axis around which everything revolves. Mother-right, 
implying klnahip aa well as Bucceesiou to name and prop- 
erty exclusively in the mafernal line, becomes fully estab- 
lished. The matriarchate, unlike the simple mother-group, 
is not a universal phase through which all mankind has run. 
In some cases the agnatic system or father-right may have 
followed immediately upon the earlier stage of mother-right. 
Incident to the matriarchate are the polygynoua and poly- 
androuB forms of the family. With these the iustitution of 
property grew apace ; and so we reach the paternal system, 
whose triumph is powerfully aided by wife-capture. In 
this stage, whatever be the form of social union — whether it 
be called gens, sippe, or joint-family — it rests upon the 
authority of the father or patriarchal lord. Following Lip- 
pert,' the author prefers for this patriarchal group the name 
"old family" (Alffamilie) ; and he finds its most famooa 
examples in Hellas and Rome. Here monogamy gained the 
victory; and so, under the influence mainly of Stoicism and 
Ghristianity, the foundations of modern marriage and the 
individual family were laid.' 

The influence of economic forces on the evolution of 
matrimonial and family institutions is especially emphasized 
by Grosse. Restricting his examination to the conditions 
which lie within actual " historical or ethnological experi- 
ence," he seeks to demonstrate that the "various forms of 
the family correspond to the various forms of economy 

■ LiFrsBT, aetchichle dfr Famitie, SIS. 219, vho dlatioguiihes betwean the "Alt- 
nnd Oobmutfamilifl " and tha modBin " SooderfBrnille." 

■ Of ooniBs, only a barp oulliiie of tbe anthor'a abla treatise la hera glTen. See 
enHHiallr Dte memrh. FamiUc. ITS ff. (" Eio^mie Dud ClanbUdoiiB"), 197 O. (-'Ent- 
wioklnasBbedingniissn nud Wewa dea Uatriarcbats"). 227 ff, (" Die Bandnissfonnen 
imUatrlarchat"). 271ft. (" Der Franaaiaub Dad BeineFolceii"), S(7S. ("AnabUdnnc 
des FatriarcbaEfi"). &29 S. (" IXe AlttHmllia"). 
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(Wifihsohafl);^^ that "in its essential features the character 
of each particxdar form of the family may be explained by 
the form of economy in which it is rooted.'' For the sake 
of clearer analysis the peoples known to history or ethnology 
are arranged, not in three, but in five groups according to 
the leading types of industrial life. These are the lower 
and upper hunters, the pastoral peoples, and the lower and 
upper cultivators of the soil.' But, like Kohler, Lippert, 
and Hellwald,^ the author rejects the popular theory adhered 
to by Hildebrand, that the chase, herding, and agriculture 
are three successive stages of progress through which all the 
races of mankind have necessarily passed. For, as a matter 
of fact, some pastoral peoples, and even some hunters, like 
the Eskimo, are more advanced in culture than various 
peoples who are chiefly dependent upon agriculture; and 
some tillers of the soil, as Hildebrand concedes, may never 
have passed through the pastoral stage.^ On the other 
hand, Grosse distinguishes two forms of the family: the 
individual family {Bonder familie)^ or the community of 
parents and children living in a lasting and exclusive mar- 
riage relation, and the great-family (Orossfamilie), which 
comprises, not merely parents and children, but all descend- 
ants with their families, so far as they are not separated 
from it by marriage or otherwise. Examples of the "great- 
family" are afforded by the Romans and the Chinese; while 
the "individual family" is practically the only form known 
wherever western European culture prevails. In each form 
of the family either the maternal or the paternal succession 
{Mutterfolge or Vaterfolge) may exist; but succession must 

1 " Niedere nnd HOhere JA«rer, Viehzdchter, Niedere nnd HOhere Ackerbauer/*— 
GBOS8B, Die Formen der Families 25, 26. 

s Ltppebt, op. dt., SO ff. ; Kohlsb, Zur Urgeachichte der EKe, 4, 5, where Hilde- 
brand is criticised ; Hkllwald, op. cit., 197 ff., who declares that in the history of 
eirilixation it is " nndoubtedly more correct to regard, not pastoral life and agricnl- 
tare, bat nomadic life and settled life as the marks of two diverse cnlture-phases." 

>Obobbb, op. cit„ 29 ff. 
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compared with the modern institutions. The moi 
to be merely the center of the common life; she 
social axis around which everything revolves. M> 
implying kinship as well as succession to nn^ 
erty exclusively in the maternal line, become 
lished. The matriarchate, unlike the simple 
is not a universal phase through which all ni.. 
In some cases the agnatic system or father 
followed immediately upon the earlier stagt 
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property grew apace; and so we reach L. 
whose triumph is powerfully aided l^ 
this stage, whatever be the form of bo<... 
be called gena^ stppe, or joint-fami\ 
authority of the father or patriarchal . ^ 
pert,* the author prefers for this pa' .- 
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examples in Hellas and Boma F 
victory ; and so, under the influo 
Christianity, the foundations n'' 
individual family were laid.' ^ 
The influence of econonr' ^ 
matrimonial and family instil . ^ ^■. ^m ^s;!.^ ^ntile constitution 
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She is boTight or stolen hy her 
V atteDdant ev'tls, flourishes. The 
ighly patriarchal stamp; bat it 
) BDcial fact, surpassiiig in prac- 
a of the pastoral life the great- 
t the gens. On the contrarjr, among the 
BUI holds an economic position at least 
ince to that of man. As a rule, there- 
r hia slave, but his companion, sometimes 
She gains a corresponding share in the 
K children. The great-family is in like manner 
^the new economic conditions. Communal agri- 
b (I mighty impulse to the growth of the gentile 
■; and now among many peoples, under inSuence 
I new and higher position of woman, the maternal gens, 
I existing side by side with the paternal gens, is 
I into a firm social, economic, and political union. 
In the life of the lower cultivators, if the gens thus becomes 
the mightiest social organization, the fact is due essentially 
to its economic function. With the change from communal 
to iadiridtuil agriculture the gentile couBtitution is dissolved ; 
and so among the higher cultivators the individual mono- 
gamic family has more than regained its former sway. "Thus 
it appears," the author summarizes, "that under every form 
of coltnre that form of family organization prevails which is 
best salted to economic needs and conditions;" although, he 
wisely warns us, a perfect explanation of the various types 
of the human family can never be given until every part and 
fmictioQ of culture which has had an influence upon the 
functions or the organisms of the family has been separately 
examined for each case.' 

The views of Dargan, Hildebrand, and Grosee may be 
compared with the remarkable, but scarcely well-grounded, 
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speculation of Mucke.' According to his ingenious theory, 
men originally lived in the horde, which, so far from being 
a fortuitous unorganized band, in which ''animal promis- 
cuity" prevailed, was so strictly ordered as to be worthy the 
name of the '' society of the primeval age.'" In the horde all 
are free and equal. There is no subordination of the wife, 
monogamy prevails; for, since every male or female has his 
predestined mate, there is no room for communism. The 
author's treatise rests upon the fundamental assumption that 
primitive relationships are merely ''space-relationships.''' 
They do not arise in notions of descent. They are deter- 
mined by the fixed spaces occupied by each sex, generation, 
and individual in the Hordenlager or camping- place.^ Every 
male finds his predestined wife in the corresponding room or 
division on the opposite side of the sleeping-space; each 
brother thus marrying the sister nearest to himself in the 
order of birth. This ideal life of the horde is brought to an 
end through the rise of the family. The family (from /ameZ, 
a "servant") is the very opposite of the horde of free and 
equal members, originating as it does in subjection and 
servitude. Almost simultaneously the family develops two 
forms, the androcratic and the gynocratic. Each originates 

1 MucKB, Horde und Familie in ihrer urgeachichtUchen EtUwickelung, Eine neue 
Theorie auf BtcUiatiseher Qrundlage (Stuttgart, 1895). Mucke is harshly reviewed by 
KOHLEB, UrgeachicMe der Ehe^ 17-27. 

3 **Gtonossenschaft der Urseit." He derives horde from orta^ orda=*4ocal oom- 
manity/' ''Ortsgemeinschaft/' hence '"order"': Mucks, viii, 40,41, 43 ff., pa$sim. 

s *'BanmTerwandtschaften," Mucks, 1 ff., 20-43, paasim. 

^The details of the aathor*s argument cannot here be given. First (er§ter 
Ab9chrUtt) he appeals to the mental processes of the child. The spaces, and conse- 
qnently the relationship, arise in the child's sense-perception, the impression 
obtained by the infant soul of the relative distance or remoteness of persons belong- 
ing to the different ages and generations. The very inadequate evidence adduced 
for the former universality of such Lager arrangement {%ech»ier AbtchrUU) consists 
(1) of the alleged customs of modern Asiatic hordes; and (2) the remains of ship- 
shaped graves and dwelling-places discovered in various parts of the world. With 
wonderful ingenuity the author is able to explain by his theory nearly every problem 
connected with marriage and the family. Aside from the constructive part of his 
work, his criticism of other writers, though often unjust and intolerant, is some- 
times acute and instructive. 
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in capture' which, under the influence of the conception of 
private property, yields to purchase. In the androcratic 
family, the woman becomes a slave-wife ; in the gynocratic, 
the man becomes a slave-husband.' Polyandry is the natural 
product of the gynocratic, as is polygyny of the androcratic 
family. Originally each of these forms of the family is part 
"maternal" and part "paternal," in the ordinary sense. But 
gradually, under the influence of adoption, aided by pur- 
chase, the horde is broken up and modem forms of the 
family arise.' 

II. mobgan's oonstbuctivb thboby 

The doctrine of the primitive horde as the starting-point 
of social evolution has a special interest in connection with 
the researches of Lewis H. Morgan and J. F. McLennan. 
Though their principal works appeared subsequently to that 
of Bachofen,^ each has reached his conclusions independ- 
ently; and each, rejecting the patriarchal family as the 
primordial unit, has set forth what may be called a "con- 
structive" theory of uniform social progress. In the hands 

1 The brothers capture men for their sisters by way of reprisal and retaliation 
for stealing the latter : Muckh, Horde und Familie, 125, 126, 111, 113 ff. 

3 Bat at first the man and the woman are merely slaves— there is no sexnal or 
marriage relation whatever: ihid.^ 117. 

s/Md., 178-82. In the fourth and fifth Abtchtdtte (155-247) the author dis- 
eusses the dissolution of the horde through the influence of the two forms of the 
family. The argument is involved and almost entirely a priori. It is nearly impos* 
lible to discover his conclusion as to whether a purely patriarchal or matriarchal 
family is differentiated in the process. 

«McLJEirNAN*8 Studiet in Ancient History appeared in 1876, being mainly a 
reprint of his Primitive MarriaoCy published January, 1865, four years later than 
Bachofen's book ; but *' it was in the spring of 1866," he says, "' that I first heard of 
Da$ MMUerrecht."Stwiie9, 1, 819. 

MoBOAN*8 Le(M0ue of the Iroquoia was published in 1851, and in this he describes 
some of the essential facts connected with his theory. In 1857, he re-examined the 
subject and enlarged his views {Proeeedino* of the Am, ABSocicUionfor the Advance- 
ment of Science, Part II). But it was not until 1871 that his great work on Syttema 
of Oonsanffuinity appeared, though accepted for publication, January, 1868. This 
was followed by the Ancient Society, 1877, in which his theory is fully elaborated. 
TheHoiMef and Houte-Life of the American Aborigine; 1881, was originally intended 
as Part V of the AwsiaU Society, 
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of each marriage and the family are made to pass through 
an aacending aeries of phases for all mankinds Unquestion- 
ably yaloable as are their contribntions to the material of 
sociological science, seldom have there been seen more 
striking examples of hasty generalization than appear in 
the theoretical parts of their work. 

This is particularly true of the theories of Morgan;' 
although in his Systems of Consanguinity he has with pro- 
digious labor erected a monument of scientific research 
whose vast importance for the early history of human social 
relations is by no means yet definitively settled; and whose 
Ancient Sooietyj aside from its speculative features, has the 
distinction of first clearly identifying the gentile organiza- 
tion of the Greeks and Romans with that of the red race of 
the western continents. Starting with the organization of 
society **on the basis of sex,'' as illustrated by the so-called 
class or group-marriages of the Australian Kamilaroi, he 
proceeds to discuss at length the gentile systems of the 
American Indians and the classic nations.' Originally rela- 
tionship is traced in the female line, and intermarriage is 
prohibited within the getis. The gens is older than the 
monogamio family. It cannot have the family as its con- 
stituont unit, because it is composed, not of entire families, 
but of \v\Tis of familioB.* 

Tho oarliost phase of sexual relations among primitive 
men is promifHUiity. Following this are five successive 

1 R(«fi»rriiui to Ltihh(K>k'ii futonible ti^w of Morcttn*s oonirilmiioiis to eihno- 
lofficnl Mtlitnoo, On. STARCRadecUrtm: **With all rwpeoi for lIorvan*s diligence as 
a coU<K»tor of faotn, I am morti dlit|HMN^ to acrve with McLennan that his work is 
alu>ir««tht«r unitci<«ntiflo« ami (hat hb hyi>oth«M« are a wild dream, if not thedelirinm 
«^ ft^vtr.*' IVvimiImv ^Nimilir, acy?* S(W« cy. IIcLbnnan, Stmiiety I, 289; Lubbock, 
OnVtH *\f 1^%'itinUUm^ IrtS ; and OloiiaR« r>t> FV>rm^ der FatmiUe^ S IT. This criticism 
i» far l»x» H(«T«it«i WH» Kom.KR, Xnr Vrift^ckithte ilrr Kh^^ 1 IT. ; CUHOW, Au$tralneffer^ 
chaitit. > vii« II ff.i Hkulwalis !>•> mmtck, Famiti*^ IZSB, 

S.4H. «f-Hl .»iwir#ir, in:T, 4X1 ff., KVk It i* <m«y to j»ee that this arsnmeDt is falla- 
eiott«« c^vmt whim ih«« rutit of f^xt^amy t^roTail*. cy. the eriticiam of 8TABCKS,op. 
«l„ S"i5-17 ; lloTai\)ais .^UrHWH (\m«fif«ilH»«« 4 T. 
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stag€6 or fomis of marriage and the family, shading into 
each other, and each running a '4ong course in the tribes 
of mankind, with a period of infancy, of maturity, and of 
decadence.*' ^ Of these forms the first, second, and fifth are 
^radical,'' that is, each developing a distinct system of con- 
sanguinity. These systems of consanguinity *' resolve them- 
selves into two ultimate forms, fundamentally distincf 
One is the classificatory and the other the descriptive. 
"Under the first, consanguinei are never described, but are 
classified into categories, irrespective of their nearness or 
remoteness in degree to Ego; and the same term of relation- 
ship is applied to all the persons in the same category.'* 
Under the second, which came in with monogamy and pre- 
vails among the Aryan, Semitic, and Uralian peoples, '* con- 
sanguinei are described either by the primary terms of 
relationship or a combination of these terms, thus making 
the relationship of each person specific.'* ' The classificatory 
systems of consanguinity, it should be carefully noted, are 
more tenacious than the forms of marriage, their nomen- 
clatures often surviving long after the actual relationships 
they denote have ceased to exist. 

The first form of the family in Morgan's series is the 
consanguine,* based on the intermarriage of brothers and 
sisters, own and collateral, in a group. Though now extinct, 
this form is thought once to have been universal, rude sur- 
vivals being found even in the present century among the 
Hawaiians. But the evidence of its former existence upon 
which Mr. Morgan relies as conclusive is the Malayan 

^Ancient Society t 880, and on the whole subject, 882-C08. In his earlier work, 
SgtiemB of Conaanffuinityt 480 ff., Mb. Moboan gives fifteen normal stages or insti- 
tutions in the eTolation of marriage and the family. See also the summary in 
McLnniAM, SVudiet, I, 251, 252; and Lubbock'b elaborate discussion of Morgan, 
Oriffin qf CiviliMotUm, 182 ff . 

* Ancient Society ^ 804 ; Syttema of Oomanguinity^ 10-15 ; Lubbock, op, ctt, 185. 

* Ancient Society, 888 ff., 401-28 ; SyBtemt of ConaamnUnity, 480 ff., 488 ff., where the 
term "oommunal family " is used. 



68 



Matbiuonial Institdtions 



system of consanguinity, which he assumes could only have 
been produced by it. This system is found among the 
Maoris, the Hawaiians, and other Polynesians, Anciently 
it may have prevailed generally in Asia ; and it lies at the 
basis of the Chinese relationships. The Malayan system is 
classificatory. "The only blood- relationships are the pri- 
mary," being comprised in five categories. These are parent, 
child, grandparent, grandchild, brother and sister. Thus 
consanguine marriage "found mankind at the bottom of the 
Boale" of social progress. 

In course of time, however, its evils were perceived 
and the second form of the family arose. This is the 
Punaluan,' resting on the intermarriage of several sisters 
in a group with each other's husbands; or on that of sev- 
eral brothers in a group with each other's wives; mar- 
riage between brothers and sisters not being permitted. 
"The Punaluan family has existed in Europe, Asia, and 
America' within the historical period, and in Polynesia 
within the present century," the most interesting example 
being afforded by the Hawaiians. It is an outgrowth of the 
consanguine family "through the gradual exclusion of own 
brothers and sisters from the marriage relation," ' With 
it arose the organization into genies, whose "fundamental 
rules ^' in the archaic form are exogamy and relationship 
in the female line. The Punaluan family co-operating 
with the gentile organization,' produced the Tnranian or 
Ganow4uian system of consanguinity, which is also classi- 



): Ancient Societv, 4St-5S. The 
ntimatB companion"; ibid..ai. 
[istence o( the PiualiiBD tainilir U 
maaBngaiDitf and by ths rigbt of 
torsdlw: JneienI Societg.Oi, 431. 
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ficatory.' This is described by Morgan as *' simply stupen- 
dous,'' recognizing ''all the relationships known under the 
Aryan system, besides an additional number unnoticed by 
the latter." ' 

But forces were now operating within the Punaluan 
family which were destined to transform it. ''From the 
necessities of the social state/' there was more or less pair- 
ing from the first, "each man having a principal wife 
among a number of wives, and each woman a principal 
husband among a number of husbands.'' Moreover, the 
fuller development of the gentile organism, with its rule of 
exogamy, tended to foster a sentiment hostile to the inter- 
marriage of near kindred and, in other ways, to produce a 
scarcity of women available for marriage within the Puna- 
luan groups, thus leading to wife-capture and wife-purchase. 
Under these influences arose the Syndiasmian, or third 
general type of the family, based upon the marriage of 
single pairs, often temporary and ¥rithout exclusive cohabi- 
tation. It is found among the Senaca-Iroquois and many 
other American tribes, among the Tamils of South India, 
and some other races of Asia.* This family did not produce 
a distinct system of consanguinity, the peoples having it 
still retaining the Turanian system.^ The next, or Patri- 
archal, family, like the Syndiasmian, is "intermediate," not 
being "sufficiently influential upon human affairs to create 
a new, or modify essentially the then existing system of 
consanguinity." * It is found particularly among the Semites 
and Bomans, and is characterized by the '^organization of a 

iSytUmt o/ Conaanffuinity^ tSi-9SL Bat, carionsly enon^h, among the peoples with 
the Ponalaan family the Malayan system of consangoinity sarriTod : Ancient Society^ 
426, tt7, poMtim, Qanotodniant are the American Indians, the word meaning **bow-and- 
arxow people ** : Syttenu of ConBanguinity, 131. Qf. McLennan, 8tudie», 1, 253, n. 1. 

< Ancient Society, 387, 435 ff. In all more than two hundred relationships of tha 
same person are recognised : ihid.^ 436. 

> Ibid,, 864 ff., 458-65. Called the " barbarian " family in Syttem* cf ConBanffuinOy, 
480,401. 

^Ancient Society, 4fSL, s/Md., 384, 465, 406; 8y§tem§ of O^nsan^mty, 480, 40L 
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UdiiiKr I'f punuiu, bond and free, into a family under 
tiul>'<'>>"1 t*"**^''! '^' ^^ purpose of holding lands, and for the 
UjUv> <■•! IUa Ka luid bvrds." The SyndiaBinian, and in a less 
ikutivt' llw IVuiarchal, constitute the transitional stage in 
ttw dvvi.<lu|'ui>L>ut of the Mouogamic family. Ita rise waa 
M1H'«'">I'> fwalered by the influence of property and the 
lmi\'>i»%' •■•t I ho paterual power, leading to the change from 
ihc U'luulu tu the male line of descent. It produced the 
•vwU'Ui 'if ooiutuuguiiiity prevailing among the Uralian, 
%4UtUv, Uud Aryan [teoples.' 

Mui'h. KkvtuhMl in hasty outline, is the symmetrical etruc- 
*uiw whiiih the author of the Ancient Society has erected. 
Uwl t( hiut Hilt been able wholly to withstand the shock of 
Dtlvi'i'Hii c'ritieism. The argument rests on too narrow a 
twak of Investigation, and it is sometimes contradictory in 
Ita dutailn. Its real foundation is the assumption that tbd 
uouittiiclaturea of the classificatory systems of relationship 
luuttt luu't'SBurily denot© actual relationships. The truth of 
tUiu UBBumption, however, is not self-evident. Other ezplana- 
lltiiut of their meaning, some of them simpler and far more 
|irobahl», have been offered. In the first place, it is evident 
thlit Morgan was misled by Fison's account of the Kamilaroi 
ulaBB-wtirriHges.' Only in Australia wrs he able to find in 
tutiateiice, as he believed, a social organization upon the basis 
of Bux. Yet it ia by no means established that communal or 
even group-marriage has ever prevailetl among the Australian 
nboriginea. The criticism of Mr. Curr has raised doubt as 
to the trustworthiness of Fison's theory, although it may 
not have entirely shattered it,' According to Curr, the 

■ Atioignt Socielv. t«*-9T; SftemM <tf Oxuantrumitv. tBS, 49S. 3-127. 

> Publlsbod bj- MOKOAK id Froceedint/t oS tKt Am. Acadtrng of ArU ond Beiatet. 
lutintl Biul sDbsBqoBnUy preBsuted intull bjrFiBOHln A'amilaroi and Kunwi, SOff.. 
IMS', IMI ff., poMtit; UOBOAM. .Ancient BocMy, (»-6l. Compure McLkn»am'« 
WOunni at Aiutralian kiasbip In Stwtia. II, Z78-M0. eapecUUy 3M B. 

iCuM.ncAtutralianRice.I.lOa-a. Cf. also &K£xm, Man: P«l and PrcMAt, 
)U,IA>i «i»iCKA' - - - ~ 
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clasB-system is an ingenious arrangement to prevent close 
intermarriages. Even first consins may not marry.' The 
Australian is very jealous of his wife, who may be betrothed 
to bim in childhood. Wife-lending occurs, but it is not 
sanctioned by custom. The use of a single word for differ- 
ent relationships, as for father and f ather^s brother, is not an 
evidence of former group-marriage, but of "poverty of 
language.'" Nevertheless the Australian nomenclature is 
richer in terms of relationship than has been assumed by 
Mr. Fison. "There is hardly an Australian vocabulary in 
print'' in which distinct translation of terms for "uncle, 
aunt, nephew, niece, sister-in-law, and son-in-law '' do not 
occur.* 

Mncke, as we have already seen, explains the classificatory 
system as being a survival of the primitive "space-relation- 
ships" of the primitive horde.* By Kautsky also its origin 
is traced to the horde in which "hetairistic monogamy" 
prevailed, and in which blood-relationship with the parents 
was not regarded. The classes, therefore, have nothing to 
do with descent, but each embraces all the individuals of a 
single generation under a common name.^ 

On the other hand, McLennan, in his well-known con- 
troversy with Morgan,* insists that the system of nomencla- 
ture is merely a "system of mutual salutations,'' urging the 
fact that most of the peoples having it possess also "some 
well-defined system of blood-ties."^ Yet he believes that the 
Malayan nomenclature, which lies at the basis of Morgan's 
classificatory system, "had its origin in some early marriage- 

1 CUBB, op. cit, I, m, U2. *Ibid„ Ue. 

sjMd., 14a Compare the criticism of Wbbtbbmabck, Human Marriage, 56, 57. 

* Mucks, Horde und Familie, SI ff ., pa$»im, 

ftKAUTBXT, ''Entstehnnff der Ehe nnd Familie/' Ko9mo9, XII, IM-W, 256. 

•See ShMet, t, 249-815; n, 804 ff.; and the reply of Mokoam, AncietU SoeUiif^ 
SQBff. 

Ti8liid<et,I,nO,271,27S. 
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law/' ' Starcke criticises this inconsistency/ and comes to 
the conclusion, after examination of the whole question, that 
the *' nomenclature was in every respect the faithful reflec- 
tion of the juridical relations which arose between the near- 
est kinsfolk of each tribe. Individuals who were, according 
to the legal point of view, on the same level with the speaker, 
received the same designation.'^' In substantial harmony 
with this opinion are the results of Westermarck's researches.^ 
According to his view the classificatory nomenclatures are 
merely terms of address, used to denote the sex, relative age, 
or the ^'external, or social relationship in which the speaker 
stands to the person whom he addresses.'' ' 

These criticisms have not gone unchallenged. More recent 
and more detailed examination of the classificatory nomen- 
clatures has thrown new light on their meaning; although 
their origin in promiscuity or "group-marriage" has not 
been conclusively established. Thus Cunow, who in general 
accepts the former existence of group-marriage among vari- 
ous peoples, and even finds traces of it in Australia,* denies 

1 Rtudtet^ I, 277. The form of marriage referred to is Nair polyandry. So the 
Toranian syiitem is referable to Thibetan polyandry. Cf. Mokoan, op. cit^ 517 ff. 

3 nrimitive Family, 181. 

s fhid., 207, 171-20H. Stascxb is criticised by Cunow, Atutralneger, 165, for lack 
of thorouirhness and consistency in his examination of the classificatory systems. 

^ llitUtry of Human MarHage, chap. ▼, 82 ff. 

ft Ibid., 90. LuBBOCX, Origin ojf CivilizaUon, 162-208, criticises Morgan*8 riews as 
to the clasHiflcatory syMtems and concludes that the *' terms for what we shall call 
relationHhipH aro, amonic the lower races of men, mere expressions for the results of 
marriaire cuHtoms, and do not comprise the idea of relationship as we understand it; 
that, in fact, the connection of Indiyiduals inter sc, their duties to one another, their 
riffhtii, and the doHcont of thoir property, are all regulated more by the relation to 
the tribe than by that to the family; that, when the two conflict, the latter must 
give way*' (202). Tylor, (>n a Method of Invcatigating the Development of Ingtitu- 
tion», 261-65, dlHCOTorH a close relation hot ween exogamy and the classificatory sys- 
tem. Thus out of flfty*three tribes with that system thirty-three obserre the rule of 
exogamy (264). 

•The so^alled *' Pirauru marriage *' of the Dieri tribe (Howitt, in Trans. R, 8. 
Victoria, I, Part II, 1899, 96) and the ''Dilpamali marriage" of the Kunandaburi 
tribe (Ccnow, Austnilncger, 163). Practically the same is the Piraungaru custom of 
the Urabunna tribe which Spknosk and Gillkn, Native Tribe$ qf Central AtutrtUtci, 
61 ff., regard as a ** modified form of group-marriage.** 



Thbobt of the Hobde and Motheb-Rioht 73 

that the Australian class-nomenclatnreB are derived from 
original group-relations;' nor are they, as Westermarck 
believes, ever employed as mere empty terms of polite or 
respectful address.' The class-systems arose in a very early 
recognition of three generations or stages of seniority, in 
order to hinder sexual relations between relatives in the 
ascending and descending line.' For this reason, and be- 
cause of the existence among some backward tribes of sig- 
nificant terms of kinship, individual marriage must as a 
general rule have existed among the Australian natives from 
the ^'earliest times."* Thus, "in its original form," the 
author concludes, 'Hhe division into classes is a striking con- 
firmation of Morgan^s theory, that the first step in the devel- 
opment of systems of relationship consists in the prevention 
of sexual union between parents and children in the wide 
sense."* For the same reason it follows that intermarriage 
between the nearest collateral relatives may not have been 
excluded. 

Much more radical are the conclusions reached by Kohler 
in the monograph in which, by a minute examination of 
Morgan^s tables and other materials, he seeks to establish 
the genetic relations subsisting between '^totemism, group- 
marriage, and mother-right," as they appear among the 
Dravidians, the Australians, and the American aborigines. 

1 CuNOW, op, eit, 161, 169-65. 3 /dem, Au8tr<ilneger, 176. 

sOn the three AUencloMcn or AUermchichtungen^ see f6uf., 25 ff. The present 
elass-eystem of the Kamilaroi, the author believes, is not older than the rise of the 
gentile organisation. ^' Originally the division into classes by no means served, as 
Morgan and Fison assume, to exclude sexual intercourse between near collateral 
kindred, but to prevent cohabitation between relatives in the ascending and descend- 
ing line, between parents and children, uncles and nieces, aunts and nephews, etc.** 
Cy. as to the main point the somewhat similar views of Hbllwald, Die mentcK Fam- 
iUc, 158 ff. ; LiPPSBT, KuUurge9chic?Ue, 1, 81-«3; and Kautskt, Koemoe, XII, 196-96. 

^CuNOW, op. cit^ 161, 162: Among backward tribes parents are distinguished 
from parents' brothers and sisters; and own children from the children of own 
brothers and sisters. 

& Pnd,^ 25. See the somewhat similar conclusion of Atkinson, The PrinuU Law^ 
280-94 ; and compare the criticism of CUNOW by Lanq, Social Origifu^ 37, 112-18. 



The reaearches of Curr and WeBtermnrck are criticised aa 
being too general and as lacking in rigid scientific method.' 
Abundant "aarvivals," such as thelevirate, wife -lending, and, 
above all, the claBB-Byatem, seem to demonstrate the former 
existence of group-marriage in Australia; and in the same 
way the same result is reached for the other peoples con- 
sidered. The "key" to the problem is found in totemism, 
one of the most "formative and vitalizing impulses of man-, 
kind. In totemism lies the germ of the future family and 
state.'" It is the characteristic feature of the social and 
religious life of the American Indiflns. From its very nature 
totemism favors the rise of mother-right and group-marriage. 
No person can belong to more than one totem, which is 
therefore of necessity esognmous. Choice must be made 
between the maternal and the paternal line — for totemism 
implies the blood-bond. This choice naturally leads directly 
to mother- righ t ; since the relation of mother and child 
U the central fact in the genesis of social experience. 
The maternal system precedes the paternal, and no trust- 
worthy examples of the opposite evolution have been discov- 
ered." Furthermore, totemism leads straight to group- 
marriage. For if two totem-groups may intermarry, it 
follows that the "men of one totem may marry women of 
the other and vice verso-.^'' With kinship counted in the 
maternal line, this fact implies that a man may mate with his 
own daughter ; while the union of mother and son or brother 
and sister would be excluded because of the identity of their 
totem.' Totemism is thus a means of differentiating matri- 
monial classes. "The whole history of group-marriage," the 

I KOBLBK. Zttr Uraet^McMt iler Ehe. S. 14 B.. K\ <T. This paper mpplemsots tbs 
anchor's aarlier RecM dee Auilralarver. ZVR.. Vll, 3213., 329 tt., 337 ff., where 
Fiaon's mneral cauolagions ars Hccepted Bod the literature cited. 

t '■ Der ToteniBlaabe mbOrt in den bildensten. lebansToUsteD, relieiOsen Triebaa 
derHeOBChlielt. ludemTutf-mismnsliegtdiektlufCigDFaDiilicu-uiidStaalsDblldiuw 
In Kelme."— Kdhi.u.011, ctt.,i1. 

• fMd„ BZ. • Ibid., 399., 11, M II.. M, fiS, 
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aathor conclndes, **is a history of the restriction of marriage 
from totem to totem by the separation of nnder-totems 
throogh which marriage is subjected to definite conditions/' 
Totemisticgronp-marriage appears to be the " starting-point '^ 
of social culture for all the races of mankind. Whether a 
more primitiye stage of promiscuity may have preceded it, 
the author in this paper does not undertake to establish.' 

Similar results are reached by Spencer and Gillen, who 
have given a remarkably clear and minute account of matri- 
monial, tribal, and totemistic institutions in central Australia. 
So bur as the Australians are concerned, the theory that the 
classificatory nomenclatures are merely terms of address is 
positively rejected.* *' When, in various tribes, we find series 
of terms of relationship all dependent upon classificatory 
systems such as those now to be described, and referring 
entirely to a mutual relationship such as would be brought 
about by their existence, we cannot do otherwise than come 
to the conclusion that the terms do actually indicate various 
degrees of relationship based primarily upon the existence of 

inter-marrying groups Whatever else they may be, 

the relationship terms are certainly not terms of address, the 
object of which is to prevent the native having to employ a 
personal name. In the Arunta tribe, for example, every man 
and woman has a personal name by which he or she is freely 
addressed by others — that is, by any, except a member of 
the opposite sex who stands in the relationship of ^Mura^ to 
them, for such may only on very rare occasions speak to one 

another.'^* The fundamental idea of the Australian classes 
is 'Hhat the women of certain groups may marry the men of 

iIMd.,65,168,164. 

SSpbvobb Aim Gli^EM, Native Tribt$ af Central Australia, 56. 

> Ihid,, 56, 57. ** A man can only marry women * who stand in the relationship of 
iMipa, that is, are children of his mother^s elder brother's blood or tribal, or, what is 
the same thing, of his father^s elder sister.' " The mother of a man^s nupa is ** mura 
to him and he to her, and they must not speak to one another.'* This applies to a 
possible mother, i, e., the sister of the father : ibid,, 61, 62. 
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others." It is a device for limiting and defining the inter- 
marriage o£ persons supposed to be of common blood.' 

Crawley likewise holds that the terms of the classiGcatory 
Bystems "are terms of kinship and not terms of address;" 
although being "in origin terms of relation,^'' bo far they 
are "terms of address also." For "all of the terms can be 
used as terms of address, jnat as our terms of relationship 
can be BO used." The classificatory system, in some cases, 
appears clearly as a device to assist nature in confining mar- 
riage within the same generation.' 

The results of the moat recent research, therefore, seem 
to have advanced our knowledge of the early social condition 
of mankind; but not to have definitively settled the problem 
of the former existence of communistic marriage. One rises 
from an examination of the literature relating to totemism 
and to the classificatory systems of relationship with a feel- 
ing that much more material most be gathered and exploited 
before we shall escape entirely from the domain of specata- 
tion as to their full meaning.' 

> Op. cil.. 58. tUyttic Sate, 173, tU. 

■ In gansial od the AtLitralian cls9S.a^t<ni9 me tarthar, Ttlob. Earln Biitoni 
of Mankind. ZSS; Wahk, Marriage and KiniKip. ehau. iir; KovAl-EVBKT, Tableau. 
ISff.: LiCBBOCK, (Mginof CivitUalion,llHB,,BEasaorT. in Jet's., IX, Off.; HoLiH- 
HAH, StvdieM, II, SM (I., where th* reports of Qrej. Bidlejr, and othor DbBerrars are 
snmmarlied; Qhobbk, DiEfarmn der famJlle,4Bff., Uff., «ho,in thBtnaia.ooeepta 
Cnrr'a eiinclnaions ; Dawbon, Anttralian Aboriginet, l.X. 26-40; Fobbst. "UarriacB 
Laws of H. W. Australia," Report Sd lleetitig of Aiut, Aaocialion Adv. Sci. (1890), 
&U.SM: FiHOH, "Oroaii-UarriaKe and Rslatioosbips," ibid.. U\ Meeting (TsBmaala, 
IftM). «SS-fi7, critioisiag Wostarioflnilt. lll-M, erititiauig McLenoen ; Mathew, "Ans- 
tralian Aboriaines," Jour. R. S. N. 8. Wala, XSIII. 335-19, critieiaing Uar«an and 
MeLenuan. CoDsolt also the refereiices ia the Bihliograpbical Note at tha head ol 
the ehaptar. 

For farther diiDiusioa of Morgan's researches Bee BEBSnOrT VeriBatuitieKafti- 
namenvnd Ektformen: E^Ibada. TMoria utoderna, b'iST •.ScBaaBOBK, Dot EecM in 
der ffenMeeUl. Ordnung. IS S. ; CcNOW. AuttraltiCgeT. T-Tii, U B. ; QeOHSE, op. cit., 
SS.: Hellwald, Die menKA. Familie, IBSS,; Beadcbamp, '■Abmlginal ComiDnaal 
Lifa in Ameriaa." Am. Antiquarian. IS, 313-50, attacking UorgBo's liawa, holdiu* 
that proper com mnn ism is not toand among the red Indlaos: Oibadd-Teihjjn, Let 
origina du mariage, 92-101, 169 B. ; iriBOM A.VD Hon'ITT, Kamitarai and Kumai. 90, 
101. 110. US a., who. fur Che AuHtrBlian iiroap«, snetain Murgao as opposed to UcLen- 
DBD! WAKE,iip.cM.,15.10.IIi:,Zi>a{t..Z07S.; LETOUnNEAU, Utfolution du mariage. 
IBZ. 133, whoBiCBpta MorgBn's Atb forms of the famUy: Kovai-evbjh, op. cit., B, 10: 
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111. HoLENNAN S CON8TBUCTIVB THEOBY 
McLennan's theory' Btarts also with man in a condition, 
as he conceives it, resembling that of other gregarious ani- 
mala The onions of the aeses are "probably, in the earliest 
times, loose, transitory, and in some degree promiscuous.'" 
There is no idea of consanguinity, though men may always 
have been held together by that "feeling of kindred" which 
arises in "filial and fraternal affection.'" Everywhere when 
society emerges from this condition kinship is traced in the 
female line. Originally paternity is uncertain,* hence the 
recognition of relationship throngh the mother must of 
necessity have preceded the parental and the agnatic sys- 
tems;' and this order of development is never reversed. 

Hum. Earlv Law and Cvtlom. 19fl IT., panim : Pesohkl, Rtu-a of Man.. 221, SSg ff.. 
who rtJeoU Mordiia'a eonolosions; LuBBOCS, ■■ Dsvolopnioul ot ReUtionahips," Jour. 
Jn». iRJt.. Feb., 1871. 

^atvAia in AiKWnt aittorv. I. Tiii. S3-1M. Mi^Loddiid's Tions are some- 
»h«l modiBcd "Qd further deraloperl in bin Patriarchal TKeorg. notably in cbapa. 
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1 1n his two earlier works McLonnan in ragno as lo 
mlacnitf" and " poljandir ; " bnl in his letter to Dam 
ha dsQaea tboaa lermn. so that. In eSecC. ba makes Im: 
adharenla of early monogamr and polygrrny and to thi 
boned hie theory ot aaiTSHsl phases of prosresa. Ha 
series of Stwfla: "The Import of my reaioning ia that 
ctilty] and of indifference mnat nppi^BT in the hordes n 
them." It is uaod to "denote Ibe gcaeral ooDdnBt aa 

■ithoDtwiTes Now I agree with you that from wha 

we may be sure that each man would aim ot haTioit ooa or mora women 
and cases would occur wherein fop a longer or shorter time the ail 
realiMd, and there would bo inatanoes of what we may call polygyny , 

amf — your first atage I take it, polyRyny, monnaamy. and polyandry |or its 

squiialanta) must bore nccnrrod in every district from the firsts" but the coses of 
polyandry would be much more numerou.i, " Polyandry, iu my riew, la an adrauca 
/rom, and contmrlion of, promiacoity. It gireg men wiiea. Till men bare wives 
ttaey max hsre tastes, but they have no obligations in matters of sei. You may be 
sure polygyny in the early stage never had the sanction of grovp opinion." This 
late eaplaoation does not, howarer, relieve the author from responsibility tor the 

eiative review of the second soriea of Slwtia by PBorsasoB Qiddinqb, In J^nnal^ 
Dflht Am. Aeadrmy. FV, B1-100. 

tSttidia. I, S3, BS-ffi). • Ibid., chap. riii. 
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Though the "filial and fraternal affections may be in- 
stinctive," they are "obvionsly independent of any theory 
of kiDBhip, ita origin or consequences; they are distinct 
from the perception of the unity of blood upon which kin- 
ship depends; and they may have existed long before kin- 
ship became an object of thought." Such a group may 
have been held together chiefly "by the feeling of kindred;" 
but the " apparent bond of fellowship .... would be that 
they and theirs had always been companions in war or the 
chase — joint-tenants of the same cave or grove."' Slowly 
the idea of blood -relationship arose; and eventually obser- 
vation led to a recognition of the system of kinship tlirougfa 
the mother. Further than this, so long as paternity re- 
mained uncertain, primitive men could not go. For the 
theory in question, therefore, the maternal system of kin- 
ship existing in the homogeneous "group-stock" is the 
social fact of fundamental importance. But primitive man 
was rude, ignorant, relatively helpless. "Before the inven- 
tion of the arts, and the formation of provident habits, the 
struggle for existence must often have become very serious. 
The instincts of self-preservation, therefore, must have fre- 
quently predominated." Society would tend toward one com- 
mon type in which there was little place for the "unselfish 
affections." In this "struggle for food and security" the 
balance of the sexes would be disturbed. "As braves and 
banters were required and valued, it would be to the interest 
of every horde to rear, when possible, ita healthy male chil- 
dren." The weaker sex must obey the cruel law requiring 
the "survival of the fittest." Hence arose the common, 
perhaps general, practice of female infanticide.' The result 
of this disturbance of the balance of the sexes, caused by 



I UcLennah, op. cU., I. S3, St. 

a/*id.,SO.(», 15-77; II, Tl-SO. Aflerthei 
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female infanticide, was a series of customs or phenomena of 
great sociological interest, requiring notice in the order in 
which they are supposed to have arisen. 

L The natural consequence of the diminution in the 
number of women was to enhance their relative importance. 
Every woman would now have several wooers. Rivalry was 
fierce and ^'unrestrained by any sense of delicacy from a 
copartnery in sexual enjoyments.^' Quarrels and divisions 
within the horde would be of frequent occurrence. ''These 
were the first wars for women, and they went to form the 
habits which established exogamy." But, if complete social 
disintegration would be avoided, self-preservation required 
a compromise. A rearrangement in smaller hordes took 
place; and so "we arrive at last at groups within which 
harmony was maintained through indifference and promis- 
cuity;" where women, "like other goods," were held in 
common; and "children, while attached to mothers," be- 
longed to the horde.' We have reached in fact, as the 
first result of female infanticide, the "totem ^ena" or group 
of totem kindred, having a common name, taken from some 
plant, heavenly body, or animal, whose image is sometimes 
tattooed upon their bodies, and which is sometimes revered 
as an ancestor, sometimes as an ancestral god.' 

sOn totemism see McLknnam, PcttriarchtU Theory^ 206, 207, 227-29, 230-86; 
Btudim, n, 868 ff., poMtim; Moboan, Ancient Society ^ 48 ff., who gives many facts 
lelatiiiir to totem ffentet among the American Indians and elsewhere; Waks, Jfar* 
rioife and Kin»Mp, Index; Fibon Aim Howitt, Kamilaroi and JTumai, 4(M9, 165-71, 
who eritieiae Lubbock, Origin of CtvtlizcUion^ 210, 8S8 ff., 263; Stabckb, Frimitive 
FamUly, 20 ff., 29 ff., panim ; Ttlor, Primitive Culture, 1, 42, 213, 215. Westebmabox, 
Human Marriaoe, chap, iz, denies that tattooing is fundamentally connected with 
totemism, and holds that it is a form of ornamentation to serve as a means of sexual 
attraction. Cf, Muckb, Horde und Families 77; Ploss, Dot TFetft, 1, 94 ff.; 196 ff. 
BACHOFDr, Mutterrecht^ 835; Fbabkb, Totemitm; idem, Oolden Bough, III, 416 ff. 
Cbawlbt, My9tic Rote, 249, 898, 457, 470; Hellwald, Die menach, Familie, 190 ff. 
Flbtchxb, "A Study from the Omaha Tribe," Procda. A, A. A, S., XL VI, 825-34 
idem^ ''Emblematic Use of the Tree in the Dakotan Group," idtd., XL V, 191-209 
especially Kohlbb, Zur Urgeschichte der Ehe, 27 ff.; and Spenceb and GiiiLEN, 
NaUve Tribea of Central AustrcUia, containing the best and fullest account of the 
Auttralian forms of the institution. 
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2. The next iiiatitution originating in scarcity of women 
is polyandry, a form of sesnal relations which, by the adhe- 
rents of the horde-theory, is regarded as the earliest tyjie of 
the family, properly bo called: a family resting upon mar- 
riage, that is, upon a coartship "of men and women, pro- 
tected by public opinion.'" It is of special interest, because 
in its progressive phases it is held to be the medium of 
transition from the maternal to the parental and agnatic 
systems of kinship; and, therefore, through the aid of con- 
tract in the form of wife- purchase, to modern conceptions of 
the marriage relation. Polyandry is represented as a uni- 
versal phase of social evolution, constituting the first gen- 
eral modification of promiscuity." Of this there are two 
principal forms with intermediate stages. In Nair' poly- 
andry, the lowest type, wo find a condition of sexual rela- 
tions closely bordering upon the grossest communism. The 
"wife lives not with her husbands, but with her mother or 
brothers;" and, under certain "restrictions as to tribe and 
caste," she is free to choose her husbands or lovers, these 
not being necessarily related to each other. Here kinship 

I For HcLskmah'b beat statement aa to the nBtnn and orevalence of polisndrr 
MB bis IntereBting letter to Darvin. Btudiei, II, 50-^. elreadj mentioaed. 

libit}., I, raff., 67. ISSB.: II, 47-58; Patrinrclial Tltrnrs, 361 d. In «oiiora],on 
polTBi><lry.BeeHABBaAt.[., A PhTmaloaat antonoit theTodat, 190-232; Stabcec, op. 
Tit., 12S-M< 77 ff,, pauim; Suitd, Ktiuhip and Harriaee, IZl ff., ^7-79; FiBDN AND 
HowiTT, op. cif.. 141 ff. ; Wakb, op. cVr.. 13i-7g, lodei; OIBADD-TEDI.OK, Oripjiiet dii 
mariaec ISO S., 4»ff.| WsaTEaitAHt^K. ofi. cit.. chaps, u-iiii, S, nS-17, U7-19i 
Haihb, Bindu Law and Utage, 0} 0. ; Bfenoeb, Principta of Sociolaey, 1, 073-81, 
6il B.i l.VBB<xa, Orlffin of CiviUtoti'm, 19, liaff.i Schhxdt, Jus primat nuetit. SS, 
aS,Sie,X!a; PnaT, FamiUmreclit, U-fi3j idem. AfrilHiniiclie .ruriapnuleni, I, 40,301; 
idem. Die OeichlfflhticefwiaenKfu^. Iflff.; Letoubnbad, L'tvotMion du vtariaee, 40, 
(e,90-ice: MAaoN. Woman't Share in PrimiUvt OuUMns.l2],23S; liMiiK, Earln Law 
and C<wlon>. lOd. 123. 200; FBtBDBIOBB. " Ureprnng des Matriarehats." ZVR., VIII, 
371 ff.; idem. "FamilienstDtea nod Ebeformen." ihid., X,257, £S8: HdCKE. op. ciC. 
in-S8; Kactbet, " Eatslehuns dor Ehs and Familis," Kcumos, SIX, 258, 2B1. 344-tS 
BbbnrOft. In J!<'S.,IX, 12ff.; Koat^a, op, cil., 143; Gkodhk. Die Formen dtr Fani 
lit, 117 ff.; Hbllwald. op. eit.. :41-ai; Schnbideb, Die liattirviilker, 11. 4SBS.: 
ACBBLIB, EntwicklMno dir Eke, SS II. ; Ellis, in Pop. Bci. UonlMg. Oct., 1891. 

■ HcLcNBAii belle*eB this form to be wide-spread. It is Found In Ceylon, among 
the Raaiaa and BaporoKisn CoBsaoks. aud elsewbera. The hisber and lower (onus 
ottenappflartoeetbcramoDBthesame people; Stfidia, I.Wff. "Beana" marriaca 
ot CejloD 1h beliaved to be a modiflcBtion vl their pol; andrr. 
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and inheritance are, of coarse, in the female line. ''No 
Nair knows his &ther, and every man looks npon his sister's 
children as his heirs.*'^ In a transitional stage the wife has 
a home of her own, cohabiting with her husbands according 
to fixed roles. The highest ;t7pe of polyandry is f onnd in 
Tibet; and in this case there is a close approach to the 
essential elements of the modem family. The wife lives in 
the home of her husbands, who are near relatives, usually 
brothers. It is the prerogative of the eldest brother to 
choose the wife. All the children are assumed to belong to 
him, and, as a matter of fact, the first-bom is usually known 
to be his. Paternity therefore is not entirely uncertain, 
while the father's blood is always known.^ The sam'e type 
of polyandry, somewhat more advanced, appears among the 
Dravidian Todas of India. Here monogamy and polyandry 
exist side by side. One man, for example, may have a wife 
exclusively his own, while his brothers may choose one in 
common. Usually when one brother has taken a woman to 
wife, and paid the dower to her parents, the other brothers 
or very near relatives, all living together, may gain the 
rights of husbands, ''if both he and she consent,^' by simply 
providing their respective shares of the dower, which almost 
invariably consists of from one to four buffaloes.' According 
to Marshall, "no females, whether married or single, possess 
property; but, under all circumstances of life, are supported 
by their male relations, being fed from the common stock.** 
When "a father dies, his personal property is divided equally 
among all his sons. If the deceased, being an elder brother, 

IBUOHAVAM, JoMni«y, II, 504; MoLsnnan, op, cit, I, 102. Qf. on the Nain, 
QlBAin^TBULOir, op. cit., 15(HM; Stabcxx, op, cit^ 83-S7, 188 ff. ; Smith, Kifuhip and 
Marriage^ 122; Letoumt b au, op. cit., 90-101. 

s Of, SnorOBE, PrindpUt qf Socioloffy, 1, 876, 817. 

s Mabsball, op. cit., 210. Aooordinff to Fkau Janbseh {OloimB, XLIII, 871), it 
b the eustom for the ** jonng wife to become the spouse of all the brothers of her 
hnriwndi hfer first child oonnte as that of the oldest brother, the second as that of 
tht weond, and so forth." Cy. Hbllwau>, c»p. eif ., 246. 
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ehould have no sons, his nest brother inherits all the prop- 
erty. All children of both sexes belong to the father's 
family; and inheritance runs through the male line only. 
Thus (1) if a widow should re-marry, her sons by both mar- 
riages have claims on their respective father's property. 
(2) If one or more women are in common to several men, 
each husband considers all the children as his — though 
each woman is mother only to her own — and each male 
child is an heir to the property of all of the fathers." More- 
over, there exists a kind of levirate. " la order to avoid the 
complications that would arise, in the matter of food and the 
guardianship of property, from the re-marriage of widows, 
if they entered other families taking their children with 
them, either a brother or other near relation of her deceased 
hnsband takes her to wife." She "remained in the family" 
is the Toda expression.' " Now if we consider that one or 
more brothers may each become the husband of separate 
wives by virtue of having each paid a dower, and that 
younger brothers as they grow to age of maturity, and 
other brothers as they become widowed, may each either 
take separate wives or purchase shares in those already in 
the family, we can at once understand that any degree of 
complication in perfectly lawful wedded life may be met 
with, from the sample of the single man living with a single 
wife to that of the group of relatives married to a group of 
wives. We begin to see also why tribes following polyan- 
drous habits endeavor to prevent further complications by 
making widows 'remain in the family.'" It follows that 
economic motives even here are influential in molding matri- 
monial institutions. The Bame motives, the scarcity of sub- 
eistence, are likewise the main cause of the very extended 
female infanticide which widely prevailed previous to 1822, 
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when the Madras govemment ''put a pressure on the Todas, 
in order to impel them to forsake their murderous practice/^ 
It was formerly the habitual custom to smother ''all daugh- 
ters in every family, except one or sometimes two/'* The 
Todas are an in-and-in breeding people. "Although there 
are degrees of kinship, within whose limits the union of the 
sexes is held in actual abhorrence, yet half brothers and 
sisters are not included amongst the objectionables.^^' 

Accordingly, through polyandry, it is held, the transition 
to the parental or paternal system of kinship becomes pos- 
sible, and sooner or later it usually takes place. Among the 
Todas father-right is fully established. In Tibet the inheri- 
tance goes to the brothers in the order of birth ; and, failing 
these, to their eldest son, who, as already seen, is often 
known to be the eldest brother^s child. This rule, it is main- 
tained, may readily lead to agnation. Nevertheless the primi- 
tive custom of mother-right was very tenacious. Resisted by 
the gentile organization and the blood-feud, the transition was 
slow and painful. It was facilitated by contract and initia- 
tion.» A woman might be bought with the Trnderstanding 
that the children should belong, not to her own clan, but to 
that of her husband. Or, when contract alone was not suffi- 
cient to overcome the resistance of religion and the blood- 
feud, the same result might be obtained by purchase, followed 
by initiation into the sacred rites of the husband^s kindred.^ 
Moreover, as in Tibet and among the Todas, wife-purchase 

1/U<I.,1U«196,21S. 

> /Md., 231. In this regard as in manj others the Todas resemble the Veddahs : 
SAmAsm, Die Weddcu von CeyUm^ 1, 485-67. For a good account of polyandry among 
the Todas and other peojdes see HxllwaijD, op. cit,^ 241 ff ., 246 ff. 

'On wife-purchase and initiation, as a means of transition to the paternal sys- 
tem, see McLbknan, PtUriarclial Theory, 2S2-S8. 

^Thus, in Guinea, according to Bosman, in ordinary marriages, even when the 
wItm were purchased, the children belonged to the mother. ** It was customary, 
howeTer, for a man to buy and take to wife a slave, a friendless person .... and 
eonsecrate her to his Bossum or god/* In this case the ** children would be bom of 
his kindred and worship."— Bosman, Detcription of Giu'nea, 161 ; McLbitnan, op, eit^ 
215,286. 
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or its Bnrvival is sometimeB found in connection with poly- 
andry.' 

McLennan believes that Tibetan polyandry has been 
nearly, if not quite, universal, and that it is an "advance 
upon the Nair type." Many evidences of its alleged actual 
existence in present and former times are adduced ; and where 
the institution is not found reliance is placed upon the pres- 
ence of certain customs, such as the Niyoga, or the " appointed 
daughter," of the Hindus, the Hebrew levirate, and the inher- 
itance by brothers, which are hold to be its survivals.' 

3, The disparity in the number of women would next 
produce the custom of wife-capture. The normal condition 
of primitive men is assumed to be that of strife.' Women 
would naturally be sought as the most valuable of the spoils 
of war. This would lead to polygyny. Since there can be 

1 H JKON, Woman't Share in Primihve Cattterc tSS \ BOCKBI;,!., /.awl of the 
Lanuu.2a.33a; UjushiU.1., op. crt, £109., 217,£1B. 

hair to her fathor who bag do bod. In ths Niro^a B son Is besotten upon tba vife. la 

and other like upodieots existed also amoDg the Hludos : Ordinanca 0/ Unnv, IS, 
a 57-89, BT, 143 B.; Bdbse;,!. AND HopKINH.253ff,; "OaBtama:' Sacred Booki <tf the 
Eail, II, SfSI B.; Matnk. Hindu Laie and Ciage. chap. It; McLennan, Patriarrhal 
Theoni. Zas, ^ fl.; Leut. AU-ariMcha Ju* Ocntium, IS, 123; Jolli. The Bindu 
Lao- of Partition. 144-86; idem. Rtchliicht Stcllvna dtr Fraven bei den alten Indem. 
38-38 {le-rirate). For the Hebrew form ot the leTlrate, urn Drnteronoinjr -a-.i-ll. 
where tba brother iti required to " porlorm the duty of an husband's brother bi the 
widow." ThebookorRuthcontaiiumBaTilliistrBtioiisotpriiDitWo family costom. 
Sib Hbhit Maine, £'nr(ii Latn and Oititom, chap. It, regards the Niyoga, the leri- 

of the worship ot male anceators. for miiutaining the BgDatlo family. J. D. Uayna 
la the NiyogB on (bo ibeot; that tba bird and owoer of the wife is Che lord of 
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UcLbnnan. op. cit^ZeS-xn, oriticisea the tbeurteH uf the two laHt-Damed 
wtltdrs. See also Koblbb. Zvr Urgeteklckte der Eht, lli3; Hbllwald, Die mnucA. 
Familie.ZeS.TU.Vl(li ScHNEiDBB, /He jrotnrvOIter, I, iS ; 11,161: AcnEua, Enlvtich- 
tvno der ESe, 36 H. ; Redslob. Die Lmitati-Ehe bet Oen HebrOem. 1 B. ; Siaetke. 
Primitire Familu. 111-58. ISS-TO (inheriUnce b; brothers) ; SPENCBS, Prinrtplet qf 
SDciofiw, 1.679-81 ; LBTOuasBJiD, L'evoliUiondttmaria{ie,cbti>e.iii,xt; FisoN AND 
HoniTI'.A'antilarDionilfumui, 146.141; Wake. Varnacsandfiiuhip, 171-78. 43aff.; 
especially Webtebmabce, Human Slarriaae, S, 910-14, who cltea the llteratare. 
Various eiamples are mentioned In ZVB.. Ill, SH-tttl. 419, 420 ; VI, 1280 (Oarmaiiyl ; 
VU1.M; S,8l! SI. 237. 
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no certainty as to fatherhood where the practice of seizing 
the women from hostile tribes obtains, wife-capture is the 
means of maintaining the system of counting kinship through 
the women only; and the existence of that system, at some 
time, must be inferred wherever wife-capture or its form in 
the marriage ceremony is discovered. 

4. Wife-capture leads directly to exogamy, or the rule of 
not marrying within the group of recognized kindred; that 
iSy at fiuBt, among those having the same totem. Exogamy 
is therefore not regarded as the result of a prejudice against 
intermarriage of those related by blood. For a time, doubt- 
leas, marriage within and without the group was practiced 
indifferently, as pleasure or opportunity favored. But 
eventually the possession of a foreign woman was looked 
npon as the more honorable or respectable; and so at last 
marriage within the kindred was entirely forbidden. With 
the rise of wife-capture the original homogeneity of the 
group gave place to a growing heterogeneity. Soon many 
alien stocks were represented in the horde. Where polygyny 
existed, or where several wives were taken in succession, the 
same family might comprise children representing several 
totems. These children like their mothers were counted as 
foreigners. Thus a modified form of exogamy arose. '* So 
tai as the system of infanticide allowed, the hordes contained 
young men and women accounted of different stocks, who 
might intermarry consistently" with the original rule of 
exogamy. '^ Hence grew up a system of betrothals, and of 
marriage by sale and purchase." But the effect of the sys- 
tem of kinship through males, when it superseded the mater- 
nal system, was to "arrest the progress of heterogeneity," 
and to "restore the original condition of affairs among exoga- 
mous races, as regards both the practice of capturing wives 
and the evolution of the forms of capture."' 

i/Md., 1, 127-40, fiO-71. 
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It would be ungrnteful not to acknowledge freely the 
Hsrvice which McLt-nnan and his adherents have rendered to 
the social history of mankind. They have brought to light 
a mass of very important facte which it is highly beneficial 
for us to know. It cannot be denied that wife-capture, 
exogamy, and the cuatom of taking kinship from the mother 
have very widely prevailed among primitive races. It is 
not BO certain, however, that the right explanation of their 
origin or of their relation to one another has been given. 
In the first place, criticism, notably that of Herbert Spencer,' 
has detected fatal weakness and inconsistency in the argu- 
ment by which Mr. McLennan has sought to establish his 
theory. It is doubtful, for instance, whether female infanti- 
cide has been so important a factor in social evolution,' 
But, granting that it has generally prevailed, it is hard to 

I Principla of Sociolom. I. Ml B. In gnaertl (or flritioian and smnmar]' of 
UcLoanan's views see Uohoan. Ancient Societg, N»-2I; Uaine. Earli, Law and 
Cwlom, 1MB., 123. 12t, 150. 192-^8: Qisadd-Tkclon, Orioina dw man'oiw, U&B„ 
paiiin: Suits, KiniMp oniJ Marriaoe.m, US, 121. 12S ff.. 230; FiHDH AHD UowiTT, 
Kamilarol ami KurTini, 23 O.. 81. 101 ff., 130 fl. ; Ldbbock, Origin of dviliiation, lOZ. 
ion. 130. 113 ff.. patiim; ScBUKMAM, The Ethical Import of Daruiiniim, chap, vi; 
Uasdn. n'<nniin'i Share (n Primitiae Culture cbaii. x ; Stabcke, Prtmftice Famity. 
Mff., 128B.. 141 ff.. ptuiim: Waek, Uarriage and Kinthip, HB.. 5Sff.. 134S.,Z53S.. 
ISIS., ptutim; idem."PtiiaitiTeFtmaj." Jour. Anth. Iwt., AugaEt.lSlB; Radtsbx, 
in Kotmot. XII. £5Sff. ; Wkbtebuakck. Isdei; Spencbb, Varima FrofimenU, 70S..' 
GOHSB, "Primitlia Uumaa HoKio," Jour. Anth. Jntt, XVII. 118-^; who is oriUciawl 
bj Wake. " Pfimitiio HnmBo HoKle," ibid., Noyembur, 1BS7, 37fl ff. 

iSochU tha tiowof Lubbock, Orioin o/Ctpiliiation, 103, 129. lai, 135; Wcbteb- 
KABCE. Human Marriage, iOi, 472, 473, M7; FiBON AND EowiTT, op. ciL, 1333., 
171 S.. leo, til I Wake. UarHage and Kiiuthlp. 75 ff. " It ia oat proTed that the tribes 
which practice child.mtirdor put to deatb the female infants by pretarencs."— 
BTAKrKB, op. cil., 131 R. Sncb ia alsn the opinion i>t Fihon and Uowitt. loe. cil.l 
Ldsboce, op. cil., lOKi Dabwim. Dexeent of Ifan, II, 3B4, ECI1-S^; aad Gibacd- 
TedloH. Ofi. HI., UO-lS. SeoalBoStaTB.Kinihipat>ditarTiaoeinEarliiArabia,V!a, 
130, 27B-SI1; FbiedMOBS. "Familienstufen," ZFB.. S, 210-37; Plobb, DatEind. II, 
U3-e4: idfm.foiH'nb. I. 250,231; QaoflSE, Die Formen dcr FamiUe.SB; BcHNEIDSB, 
IHe HatUTvOllirr, L SB7 S. ; HjLBTrK, Hilt, dt lafemme. 3 ff. i and Tariooi eiamplea 
in 2Pff.,Vtr, 3&S, 374; IX. 14 B. (Todiu) i X. 122; XI. 427 (Kamemn); BsOnABDEI., 
L'Wanticidt (Paris, 1897) | Uabbbaxl, A Phrmologitt amonoll the Todai, lOH S.. 
190 ff.; Nelbom, "The Eskimo about Bering- Strait," in XFllI. Btp. of Bureau of 
Elh.. Part I, 28»: Cbaubbklaih. TTie Child, etc.. 110 ff. 

labisseeoud series of Stvdiei.lt. Ill, McLennan defends his «iew as la the 

many peoples. Pabbeb, Early Wedilitie Cutbm; ZZ4. denlea that infanticide is the 
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how this would greatly disturb the "balance of the 
" For "tribes in a state of chronic hostility are con- 
stantly losing their adult males, and the male mortality so 
caused is usually considerable. Hence the killing many 
female infants does not necessitate lack of women : it may 
merely prevent excess.^' McLennan^s fundamental "assump- 
tion is therefore inadmissible/' ' Again it is held that female 
infanticide, "rendering women scarce, led at once to poly- 
andry within the tribe, and the capturing of women from 
without." But "where wife-stealing is now practiced it is 
commonly associated with polygyny;"' while conversely, 
polyandry does not "distinguish wife-stealing tribes," such 
as the Tasmanians, Australians, Dakotas, and Brazilians. 
"Contrariwise, though it is not a trait of peoples who rob one 
another of their women, it is a trait of certain rude peoples 
who are habitually peaceful;" for instance, the Eskimo, 
"who do not even know what war is." Furthermore, if 
wife-capture and exogamy are at once practiced by a cluster 
of adjacent tribes, the scarcity of women would not be 
relieved. Inevitably the weaker tribes would "tend toward 
extinction;" and in the meantime, if a part only of their 
female infants were killed, they must deliberately "rear the 
remainder for the benefit" of their enemies.' Nor, as 
Starcke has pointed out, is there anything in a "scarcity of 
women which could lead a community accustomed to promis- 
cuous intercourse to adopt polyandry ; on the contrary, such 
a scarcity would make it more difficult to set limits" to pro- 
miscuity. "Marriage, or the exclusive possession of one 

1 Spbmobb, op. cit,^ 1, 91$. 

s/Md., 646, 647. Bat McLennan meets this difficulty by insisting that wife- 
stealing, among polyandroos peoples would lead to polygyny on the part of the meet 
snocessfnl. This would also explain the inconsistency alleged by Spencer (648) 
that polygyny and polandry sometimes coexist, as among Fuegians, Caribo, Eskimo, 
Warrens, Hottentots, and the ancient Britons. See McLknnan, Studia, 1, 145, 146; 
and €f» Post, FanUUenrecht^ 62. 

sSfbvobb, op, eU,^ 1, 649. 
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woman by one or more men, would become more easy in 
[iroportion to the increase in the number of women, since 
the conflict between the lusts of the men would necessarily 
become less intense."' McLennan believes that exogamy 
has " been practiced at a certain stage among every race of 
mankind;" and that endogamy, or the custom of marrying 
within the kindred, is a "form reached through a long series 
of social developments."' Yet, inconsistently with this, he 
admits that "the separate endogamous tribes are nearly as 
numerous, and they are in some respects as rude, as the 
separate exogamous tribes." He goes even farther, declar- 
ing that among a variety of tribes, belonging to "one and 
the same original stock," endogamy and exogamy are found 
existing eide by side.' 

Snch are some of the results gained simply from an 
examination of the reasoning of McLennan, They have 
been here enumerated, not only because they afford an 
excellent illustration of the extreme complexity of social 
problems, but also because they may warn us against the 
perils of hasty speculation. It is not merely in matters of 
detail that the doctrine of the horde and promiscuity has met 
with resistance. Its very foundations have recently been 
powerfully assaulted by the adherents of a totally different 
view of the origin and development of the human family. 
How the phenomena of marriage and kinship will appear 
when seen in a new light, we shall next try to discover. 

' Primitive Familv. \SL Other object !( 
mriter. " It has bean nuggBsted tbac the mot 
tho four of beooming the object of tho prodab 
nnstconclndelhiittho tribe wblcli kovps its 
tribes whioh lack womon cannot, tharBfore, 

of Iwing expnsed to attnck, and at the same I 
women by earning them off br violeuca from 

> Sfekceb. op. cit. I, eu. 

• Mi^UEMttAX, at^utiei, I. 7S-B0, 124, 112-IS. llTffi. 
"Biogamj and Eadueaoiy," FortiUBhllf fin-inn, XXI, 8S1 ff. 
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CHAPTER in 



[BiBLiooRAFHicAL NoTB III.— The theory ol the pairing family is 
not so much the result of a reaction agaiDst the theory of promiscuity 
as it ia a conaequence o( the perception that the problems of society 
can onl; be eolved by appealing to the laws of human life and organic 
eTolutioD. Hence Starciie'a highly original Primitive Family (New 
York, 1889), and WeBtermarcii'B more elaborate and very able treatise 
on Human Marriage (London and New York, 1891), showing the influ- 
ence in some passages of Starcke's acute reasoning, may fairly be 
regarded as epoch-making. Important alao are Wake's Marriage and 
Kinship (London, 1889) and Letourneau's L'Svolution du mariage 
(Paris, 1888), which is supplemented by hia Sociology Based upon 
Ethnology (London, 1S93). Thei^e writers have carried farther the sug- 
gestions of Darwin. Descent of Man and Animals and Plants under 
Domestication : and Spencer, Principlet of Sociology (New York, 1879), 
whohadalready thrown doubt upon the communistic theory. A similar 
general conclusion ia reached in the valuable monograph of Eautsky, 
"Entstehung der Ehe und Familie." in Kosmos. XII (Stuttgart, 1882), 
whose original " hotairism " is but "defective monogamy ; " and 
Peschol's Races of Man (London, 1889) tends in the same direction. 
Hildebrand likewise rejects the communistic theory in his inaugural 
address on Das Problem einer allgemeinen Entwicklungggesehichte det 
Rechls UR(JderSit(e(Oraz, 1894); and this work should be read in con- 
nection with his Itecht find Sitte avf den verschiedenen tcirthschaft- 
lichen Kulturstufen (Jena. 1B96). On the other hand, Kullscher, in 
"Die geschlechtliche Zuchtwahl boi den Menschon in der Urzeit," in 
ZFE.. VIII, defends original communal marriage against the views of 
Darwin. Of special value, likewise, for this chapter are Grosse, Die 
Fortnen der Familie (Freiburg and Leipzig, 1B96) ; which ia favorably 
examined by Cunow, '' Die Okonomiacben Grundlagon der Mutterherr- 
echaft," in Neve Zeit, XVI ; Keane, Ethnology (2d ed., Cambridge, 1896) ; 
idem, Man: Past and Present (Cambridge, 1899) ; Frericha, Naturge- 
tchichte des Mengchen (2d ed., Norden, 1891) ; Bagehot, Physics ajtd 
Polities (London, 1872) ; aa ate also the works of Posada, Crawley, 
Lang, and Hellwald elsewhere mentioned. 

For the family among the lower animals in addition to Letournean, 
Hellwald, and Woatacmarck, consult Brohm, Tierltben (Leipzig and 
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Vienna, 1891) : bis Bird-Life (London, 1B74] ; Herman MOller, Am Ncste 
(Berlin, 1881] ; 8ch&Se,Bau und Lebcndeg gocialenKOrper a {Tohijigen. 
1881) ; Espinas. Det toemia animalea (2d ed., ISTS) ; Groos, Die Spiete 
der Thieve (Jena, 1896), or the English tranBlation (New York, 1898) ; 
and Wagner, "Die KulturzQchtung desMenschengegenQber derNatur- 
zQchtung im Tierreich," in Konmoa, 1886, 1. In tbi^ connection read 
also Houzeau, Etudes »ur lea facultig mentatea des animaux (Mons. 
1872} ; Vignoli, Ueber dot Fundamentalgesete des Intelligenz im Tier- 
reiche (Leipzig, 1879) ; and Salt, AnimaU- RigMa (New York, 1891). 

On the problems of sex and kinship mentioned in the teit aee 
Geddes and Thompson, Evolution of Sex (New York, n. d.) ; Ellis, Man 
avd Woman (London, 1896) ; Finck, Primitive Love (New York, 1899), 
Tigorously attacking some of Westermarck's theories ; his Romantic 
Love and Pergonal Beauty (London, 1887) ; Duiroc, Paychologie der 
Liebe (Hannover, 1874) ; Mantegazza, Phytiologie der Liebe (30th ed.. 
Berlin, 1897) : Klebs, Verhdltnins dea mdnn. vnd weibl OetchJechts in 
der Natar (Jena, 1894) ; Schroeder, Daa Recht in der geachlecktl. Ord- 
nung (Berlin, 1893); Thomas, "Relations of Sex to Primitive Social 
Control," and hie "Difference in the Metabolism of the Seres," both in 
Am. Journal of Sociology, III (1898) ; Sadler, The Law of Population 
(London, 1S3U) ; Starkweather, The Law of Sej; (London, 1883) ; 
Hofacker and Notter, Uber die Eigenachaften .... welcke aich auf 
die Naehkommen vererben (TObingen, 1827) ; Floss, Daa Weib (Leip- 
zig, 1895) ; also his Veber die das Geschlechtsverhaltnisa der Kinder 
bedinge7Uien Vraachen (Berlin, 1859) ; Schenk, Einjluaa auf das 
Oeachlecktsnerhaitnisa (3d ed.. Magdeburg and Vienna, 1898) ; the 
brilliant monograph of Ddsing, Die Regulierung dea OeaeklechUver- 
hdltniaaea (Jena, 18S1) ; Huth, Marriage of Near Kin (2d ed., 1887} ; 
Lewkowitscb, ''Die Ehcn zwiscben Gescbwisterkindern and ihre 
Folgen," in ZFE., VIII; and Mitchell, " Blood-Relfltionship in Mar- 
riage." in Mem. of London A7ith. Society, 1865. II, 402 ff. 

Several important points are treated in Tylor's Early History of 
Mankind (New York, 1878) ; and in his Method of Invealigating Insti- 
tutiona. See also Kovalevsky, Tableau dea origines et de i'^olution 
de tafamille (Stockholm, 1890) ; Swinderen, De Polygynia (Groningae, 
1795) J and tor a curiosity, read Premontval. La monogamie (1751). In 
general, the literature cited in Bibliographical Note II has been used, 
and BO need not here be described.] 

I. THE PBOBLEM OP PB0MI8CUITT 
Thb researches of several recent writers, notablj those of 
Starcke and Westermarck, confirming in part and further 
developing the earlier conclusions of Darwin and Spencer, 
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have established a probability that marriage or pairing 
between one man and one woman, though the tmion be often 
transitory and the role frequently violated, is the typical 
form of sexual imion from the infancy of the human race. 
The problem is not yet fully worked out ; but if in the end 
the theory of original promiscuity must be abandoned, and 
the pairing or monogamous family accepted as the primitive 
social unit, it is not because of the spiritual and moral supe- 
riority of man, as compared with other animals, but because 
sexual communism as a primitive and general phase of life 
appears to be inconsistent with the biological, economic, and 
psychological laws which have determined the general course 
of organic evolution. Strongly supported and highly prob- 
able, as is the pairing or monogamic theory, it must be 
clearly understood in the outset that it is still only a theory 
and has not yet reached the stage of demonstration. It 
will hardly do, however, to set aside the researches of its 
adherents as being superficial and devoid of real scientific 
method; for the champions of the opposite doctrine of primi- 
tive communism are nothing if not daring, and their sweep- 
ing generalizations often rest solely on comparatively few 
"survivals" of alleged conditions which are absolutely "pre- 
historic."' 

It may be impossible to prove that there ever was a uni- 
form primitive state. "So long as we are within the sphere 
of experience," says Starcke, "we cannot begin by assuming 
that there was at any time only a single human community. 
Experience begins with a plurality of communities, and the 
single community of which we are in search must be found 
on the indeterminate boundary between man and animals."' 

1 Among the great liying inyestigators in this field no one, perhaps, has sinned 
more frequently in making hazardons generalizations than Kohleb, who is particu- 
larly harsh in his criticism of Westermarck, Curr, and other adyersaries. See, for 
example, his Zur Utve^chichte der Ehe^ 2 ff., ISO ff. 

s Primitive Family, 7, 8. 
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Indeed, it Beema certain that if we are ever to understand 
the character of the earliest forma of human marriage and 
the human family, we must begin by studying the family 
and marriage as they esist among other and leas advanced 
members of the animal world.' Biology, declares Letoumeau, 
is the starting-point of sociology.' In this view Starcke co- 
incides. "We have no reason to regard the social life of 
man as a recent form. Not only do the same psychical 
forces which influence gregarious man also inSuence the 
gregarious animal ; probability also leads us to infer that the 
primitive communities of mankind are derived from those of 
animals. Since man in so many respects only goes on to 
develop the previous achievements ot animal experience, it 
may be supposed that he made use of the social experience 
of animals as the firm foundation of bis higher advance- 
ment." Besides, "there are humao communities which are 
far less firmly established than those of animals;" and "it 
may even be asserted that the social faculty is positive in 
animals and negative in man," for man is "less subservient 
to instinct."' " If we want to find out the origin ot marriage," 
says Westermarck, "we have to strike into another path, the 
only one which can lead to the truth, but a path which is 
open to him alone who regards organic nature as one con- 
tinued chain, the last and moat perfect link of which is man. 
For we can no more stop within the limits of our own species, 
when trying to find the root of our psychical and social 
life, than we can understand the physical condition of the 
human race without taking into consideration that of the 
lower animals."' 



'Stikceb, op. rit.,B, 9. 

*Hum<iR Marriage, 9, Soe also 1 



id., ehap. til, on the " AutiqaltT ot Hnuiaii 
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Aoooidiiigly three principal arguments against the exist- 
ence at any time of a general state of promiscuity have been 



First is the so-called zoological argument, based on a 
comparison of the sexnal habits and institutions of animals 
with those of the lowest races of men. In the outset it is 
important to observe that the physical differentiation of the 
sexes is itself a product of the struggle for existence. This 
important fact is made the starting-point of the argument by 
which Hellwald^ finds the elements of the human mother- 
group and of mother-right in earlier animal experiences. 
Among the lowest members of the animal kingdom there is 
no individual distinction of sex. That first makes its appear- 
ance when the "artistically constructed organism, in order 
to sustain itself in the process of evolution, is called upon to 
perform a wider series of functions.^' Thus "when an ani- 
mal is forced to greater exertion, when it must work in order 
to exist, when unresistingly it can no longer suffer the 
stream of events to press upon it, but withstands it and 
seeks in it to follow its own course, then the separation of 
the sexes appears, and, indeed, as a division of labor created 
by nature for the purpose of developing species." With 
further evolution, male and female characteristics become 
more pronounced, in response to the special functions which 
each sex is called upon to perform. The same process con- 
tinues in the case of man. To see in him anything other 
than the "highest and foremost representative of the animal 
world, one must be drunk with metaphysical nectar, and 
nothing is better fitted than comparative physiology to 
humble one's pride in this regard." For man's entire 
physical organization is "homologous to that of the higher 
species of animals." Accordingly, the lower a group of 
men stands on the ladder of culture, the less marked is the 

> Die men»cK, Familie^ 4 ff. 
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"bodily differentiation of the Besea." Among various back- 
ward peoples there ib relatively slight difference in outward 
appearance between the men and the women.' The growth 
of sexual variation in physical structure keeps pace exactly 
with progress in civilization. This progress depends mainly 
on two original forces. Of these "without doubt the 
mightiest is hunger," the need of nourishment. For every- 
where on earth the "first thought and striving" of living 
beings is the "stilling of hunger." Nest to the struggle 
for food, the sexual and pairing impulse is the most potent 
factor in the genesis of society. The former influence, it is 
important to observe, is the more constant and the more 
imperative. The latter grows and becomes more acute with 
increase in refinement and the consequent development of 
the nervous system,' It follows that in the origin of social 
institutions the erotic or pairing impulse, however impor- 
tant, is a leas cogent genetic force than the economic neces- 
sity of a food supply. 

The lives of the lower animals reveal b great variety of 
sexual relations. The lowest form, and perhaps the most 
frequent, is that of unlimited promiscuity.' Among the 
invertebrates the preservation of the young is left almost 
wholly to chance. The duties of the parents are limited 
mainly to the functions of reproduction. "In the lowest 
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claaseB of vertebrata, parental care is likewise almost unheard 
of/' It "rarely happens that both parents jointly take care 
of their progeny.'^ ^ But the chelonia, or tortoise group, are 
^* known to live in pairs;'' and here we reach, among ani- 
malsy the first trace of the family, properly so called. ''The 
chelonia form, with regard to their domestic habits, a trcmsi- 
tion to the birds, as they do also from a zoological and, par- 
ticularly, from an embryological point of view." Who that 
has experienced the keen delight afforded by watching the 
domestic habits of birds, from the building of the nest to 
the teaching of the young to make the first wavering trial 
of its wings, cannot bear witness to the high development 
of marriage and the family among them ? The great work 
of Brehm supplies abundant evidence of their human-like 
social life.' "Parental affection," summarizes Westermarck, 
"has reached a very high degree of development, not only 
on the mother's side, but also on the father's. Male and 
female help each other to build the nest, the former gen- 
erally bringing the materials, the latter doing the work. In 
fulfilling the numberless duties of the breeding season both 
birds take a share. Incubation rests principally with the 
mother, but the father, as a rule, helps his companion, taking 
her place when she wants to leave the nest for a moment, or 
providing her with food and protecting her from every 
danger. Finally, when the duties of the breeding season 
are over, and the result desired is obtained, a period with 
new duties commences. During the first few days after 
hatching, most birds rarely leave their young for long, and 
then only to procure food for themselves and their family. 
In cases of great danger, both parents bravely defend their 
ofbpring. As soon as the first period of helplessness is over, 

1 WK8TBRMABCK, op. cit.^ 9 ff. 

sBbbhm, Tierleben: Allgemeine Kunde de» Tierreich§ (10 yols., Leipoig and 
Vienna, 1801). Vols. IV-VI are devoted to birds. See also his Bird-Life (London, 
1S74). 
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^Bbbbm, Bird-IAfe^ 824; Wmtduiabcx, op. eit., 11, 482, 502. 
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the arrival of the young. But among the higher membere 
examples of monogamic marriage are not infrequent, such 
being the cEiBe with ammais of prey.' Ab a rule, the quad- 
nimana live in pairs. Gorillas, however, are said sometimes 
to be polygynouB. "According to Dr. Savage, they live in 
bands, and all his informants agree in the assertion that but 
on© adult male is seen in every band." ' But monogamy is 
perhaps most common. M. dn Chaillu declares that he 
tonnd "almost always one male with one female, though 
sometimes the old male wandera companionless." ' The 
orang-utan and the chimpanzee, like the gorilla, also live in 
families.' Of a truth, promiaoaity ia far from universal in 
the pre-human stage. 

Yet it would be easy to overestimate the value of the 
argument based upon the sexual relations of the lower 
animals. But it will not do with Kohler and Lippert to 
set it aside as entirely irrelevant.' Upon the precedents 
afforded by "anthropomorphic" species In particular, as 
Hellwald justly insists, no "slight weight should be placed;" 
for these are "not merely the highest organized animals, 
but they must also be regarded as the nearest animal rela- 
tives of man." ' Indeed, the transition from the family as 
it exists among the quadrumana to that of the least- 
developed races of man is not abrupt, although the lowest 
examples of mankind yet observed are advanced beyond the 
supposed primitive human stage. The broad characteristics 



> HBI.LWA1.D, op. cit., ». Z6. 

iDacriptiimofTn>elodtU*QoTiUa.9 9.\ WeBTKBiU-Bott, op, c«. 
■ Do CaMi.l.'a. RjrploTatioiu and AdvcTitura in Eimatorial Afric: 
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tCf. Dabwtn, DtKtnt 0/ Man, 108. HIB.. 590, S91, who i> o&atiQQa In his stato- 
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of the one are the characteriBtica of the other. The "rela- 
tioDB of the sexea are, as a rule, of a more or lees dtirable 
character." There ia conjugal affection. The immediate 
oare of the children belonge to the mother. "Among 
mammals as well as birda," declares Eepinas, "maternal 
love is the comer-stone of the family." ' The father is the 
protector and provider, although paternal love ia more 
alowly developed. Like the male among the lower animalB, 
savage or barbarous man may be "rather indifferent to the 
welfare of liia wife and children, .... but the aimplest 
paternal duties are, nevertheless, universally recognized. If 
he does nothing else, the father builds the habitation, and 
employs himself in the chase and in war.'" 

But the argument for the pre-human origin of the ele- 
ments of marriage and the family does not rest merely upon 
precedents of sexual habits. It is based rather upon the 
entire experience of atumals in the hard struggle for exist- 
ence. That struggle, as Hellwald suggests, forced upon 
them primarily the problem of food-supply, the need of a 
sort of economic co-operation, more lasting in its results 
than the pairing instinct. It is the entire social, mental, 
and moral product of animal experience, of living together, 
BO well described among others by Espinas, Schaffle, Groos, 
and Wundt, which man in some measure inherited as a rich 
legacy from his humbler predecessor.' Accordingly Wester- 
marck believes that marriage was probably "transmitted to 

< Op. ciL, Ui I cf. HBLLWU.D, op. ci(., tO-tS. 

■ WSBTESIUBi^K, op. ci(., It-lS. HlLDBBBAHD. TJiixr doa Profclem inner aUga- 
nuinm £ntT«lolflurvwe>rl>icfite, £3 ff., maintHlUB tbe oxistoiKMi ot maQOgamr In what 
he bold^ In be Ibo Hrst calturD-stage, that or the cliaao. A similar reanlt is rsscbed 
byUncKB.HonlB und Panttlie, 59ff.,pauim.- KikUTSSt. op. cit., 190 0.; Gbosse, Die 
Fomm tier Familie, an abure smnmariHid. 

■ For tho Boclal Bjstems amouit aDlmala, OTen iOBeots, sos SchIitlb, BauMwt 
£eAcn da tocialm KOrpert. 20 B. ; Wehdt. Uaitchen uHd Tienaele. M ft.. 1*7 B. i 
Qboob, Spielt der Thicre. 147 B.. IfS 9., 230 It. i aad Dxpfwinllr EsPINAa. op. cU., 207 tt.. 
174 ff., «»ft.. H3 It. Comparo HonzBAC, Etude tur lafarvlUt menialudea at 
and the other anlhorg oa this unbjact silad !□ Bibliographical NoU lU, 
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man from some ape-like ancestor, and that there never was 
a time when it did not occur in the human race." ' With 
Starcke, and in harmony with the view of Hellwald already 
quoted, he holds that marriage and the family cannot rest 
upon the sesaa) impulse alone. This is too transitory. 
Among animals it is obvions that "it cannot be the sexual 
instinct that keeps male and female together for months 
and years," for the "generative power ia restricted to a 
certain season;" and it seems highly probable that among 
men a pairing season prevailed in ancient times. Thus the 
"wild Indiana of California, belonging to the lowest races 
on earth," are said to "have their rutting aeasons as regu- 
larly as have the deer, the elk, the antelope, or any other 
animals." ' According to Powers, the California Eabinapek 
"are extremely sensual. In the spring when the wild clover 
is lush and full of blossoms and they are eating it to a satiety 
after the famine of winter, they become amorous. This sea- 
son, therefore, is a literal Saint Valentine's Day with them, 
as with the natnral beasts and birds of the forest."* The 
Tasmanians, the Australian Watch-an-dies, and various other 
peoples appear to show evidences of the same habit.' Vignoli 
reaches a similar conclusion. "The family union in which 
man originally finds himself is not an essentially human but 
likewise an animal fact, since that mode of couunon social 
life is found with the greater part of animals and always 

^Op. eit,, SO: </- Kbahb, Ethnolon- B, takloET tha same view. 

tBoaooi.cHurr, Indian Triba, TV, SU. 

■ PowBXB. Triba of Calif omia.Wi. Similar flTideaoa is farnlsbedbrCorbnaler: 
" For (wo years insncoession I obBflrreil that Id Aattaat bdiI Septembar tha women 
Kilieited thfl Btcentioaa of Che men. and an odusiuI DDinber of couples were aeon 
with their haada hidden in a blanliat oaressins ench other. The msjoritr at tba 
shildron ware bom In tlwaprins."— "TheApaebe-Yuoiu and Ap8obe-Hoja>es,"^iH. 
ArUiqwirian, VIII, 330. 

> Wgstbkuakcs. op. ci{,. SO, Zl-n. citea lbs literature. Go the pairing ssaaona 
among wva and an 1 mala, see also HBX,i.wAi.D.op. cif.. I:i7ff.; Kdi-ibcbkk. in 2^'£., 
Ttn.l(9a.: andUUCHE.i^, cit,.a7II. The pairing seasoo appears to be the rssolt 
ol DBtDral aelection. a deTice of DStnre to makn nnre that the Tonng shall be bom at 
■ time moat laiorable to tbeii Hutenanee and surTiTal. 
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among the higher. It is the necessity of rearing the young 
which nniteB the parents and gives them a common life for 
B shorter or longer period; indeed in some species this 
marriage of love and care continues thronghout their whole 
existence. Hence the fact of family sociality is not an 
A, exclusive product of humanity, but of the universal laws of 
the whole animal life upon the earth. Let it not be asserted 
that in man affection between the sexes and toward their 
offspring . ... is more active, more intense, and more last- 
ing; for it manifests itself with equal strength and aometime 
with eqoal duration between animals and toward their young. 
Thus man loves, cohabits, and lives socially in a primitive 
family community only because he is an animal and more- 
over an animal higher in the organic series. So the fact of 
the family is consummated according to the necessity of 
cosmic laws governing a great part of the reproductive and 
social activity of the animal kingdom," ' 

According to Starcke, "we are in some respects disposed 
to underestimate the great influence which sexual matters 
exert on all the concerns of social life, and the attempt is 
sometimes made to sever it from moral life, as a matter of 
which we are constrained to admit the practical existence, 
although, from the ideal point of view, it ought not to be. 
On the other hand, its influence on primitive communities 
has been greatly overrated." The sexual instinct, however 
powerful, is "devoid of the conditiona which form the basis 
of the leading tendencies in which man's struggle for exist- 
ence must be fought out." Hence primitive marriage does 
not rest upon the tender sentiment which we call love,' but 
"as hard and dry as private life itself," it has its "origin in 
the most concrete and prosaic requirements." The "com- 

iyiaNDI.1, Ueber dot Fundamentalgaeiz da I'nietligenz I'm TKicrreicke: traot- 
laled fioni Hei,i.wai.d, Pie mcoKh. Fiimilic, 4^. 

iCompara ths Interastina ofaaptei of Hbu^wAlD, "Eoaa mid Lieba," op. cil.. 
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moQ household," be coDtinues, "in which each had a given 
work to do, and the common interest of obtaining and rear- 
ing children were the foundations upon whifli marriage was 
originally built."' Therefore, according to this view, mar- 
riage appears to be a kind of contractual relation from the 
beginning.' The conclusions of Westermarck on this point 
are in substantial harmony with those of Starcte: "The pro- 
longed union of the sexes is, in some way or other, connected 
with parental duties. .... The tie which joins male and 
female is an instinct developed through the powerful influ- 
ence of natural selection." This instinct as well as parental 
affection are "thus useful mental dispositions which, in all 
probability, have been acquired through the survival of the 
fittest." So he concludes that "it is for the benefit of the 
young that male and female continue to live together. Mar- 
riage is therefore rooted in family, rather than family in 
marriage."' Hence it is that among many peoples "true 
conjugal life does not begin before a child is bom;" and 
there are other races who "consider that the birth of a child 
out of wedlock makes it obligatory for the parents to marry."* 

I Frimitive Famili/. 2*1. ta, tO. and the vhols ot chap. *Ii. of tbe saeoad division 
ot the vork. in vbicb he gimi the resnlta or the rsBasiohes (wmprlBod in the precsd- 
iii« ebaptors. Cf. Dabodn. ilutterrtcht vnd faterrecM, 17. 18, who fsTora Starclia's 
Tiev aa against aBi.LWU.D, op. cit.. 457 ; also Lippkkt. Qachichte iler Famitie. lit, 
■ho takes a similar position. 

i"Thfl famjlj is tharafore distlnffnishefl from the family ^roap and the clan as 
• gnmp of kinsfolk established by cootract. and only in a sobsidiair seneo b; the tis 
ot blood bst«eon parents aod children,"— Cip. cit,, IS. With Stanike's Tiew eompar* 
that iif Pojada. vho nsas tbe snuiieatiTe word •trmbiow (coneiitncia) to eipreaatbs 
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qui tend k deianir lorritoriale. etrSsulte do besoin foDdaaiBOtal de la conservation: 
•lie impliqoe la coopiratloa oaiierselle at la Tie de relation. dttenninAi par la 
plaisir. par ia syrapatbiet par la nAcasait^ de faire face anx exigeaces d^aatrea 
bomnieii: olio impllqne anssi la cooperation anlversello. onn plus de mori i femme. 
nl da pArek flls. maia d'homms & humme."— TWcria mcxlemci. S9. 100.96, SI ff., poan'm. 

' WssTEBMAacB. op. ell.. 10-22. 

• fftid.. 22ff., S39. iSS. On lbe» enatoms. often taken as eTidences of former 
promiBcnitr. compare LiffBhT, Gac\icKle der Familie, S, 7; and tha eiamplei in 
ZVR., T. Sa-. SI, 13S. IM. 
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' Ab a result of the first argument, then, marriage appears 
as a fuudamental institution, whose beginnings are anterior 
to the dawn of human hiatorj. But there is need of a new 
definition, one broad enough to satisfy the demands of 
flcience. For most existing definitions are of a "merely 
juridical or ethical nature, comprehending either what is 
required to make the union legal, or what, in the eye of an 
idealist, the union ought to be." Hent-e Westermarck 
defines marriage, from a scientific point of view, as a "more 
or less durable connection between male and female, lasting 
beyond the mere act of propagation till after the birth of 
offspring;" and Starcke, in like spirit, declares that mar- 
riage in the widest sense ia "only a connection between man 
and woman which is of more than momentary duration, and 
as long as it endures they seek for subsistence in common." ' 

^ The second or physiological argument may be very briefly 
stated. It rests upon the evidence, referred to by Sir Henry 
Maine, that promiscuous intercourse between the sexes "tends 
nowadays to a pathological condition very unfavorable to 
fecundity ; and infecundity, amid perpetually belligerent 
savages, implies weakness and ultimate destruction,"' Thus 
Dr. Carpenter, "who visited the West Indies before the 
abolition of slavery, well remembers the efforts of the 
planters to form the negroes into families, as the promiscuity 
into which they were liable to fail produced infertility, and 

■ WsaTKBMiiBCK, Op. cit,. 19, 30; Stuicee. op. cit.. IS. Fbibdriodb, "FBmiUen- 
Btafen Dad Ebetntmen." Zt-'S,, X, S53-Se. accepts SMrabs'a cooraption ol msrrlBga, 
bat fioclB hia doflDition inadaqnate. He oflors the following! " Eino too dor BeehCa- 
onlnnng BnorliBDaM and prlrilBgirM VereiQiKOOB ttoscb lech tsdiSo rooter Pnraoneii, 
entweder iQr FObniDReiDesgemGliiasmeD Hansatandes nnd nun GesobleebtSTerkehr, 
Oder turn auBSohlieBsliahen OosohlecbtBTerlmhi." Qf. Hecsler, InttitiUumen, lU 
m-?S, on the diatinction between Familie and Sippe. " Die FsraiUe des Beehte*," 
hfl Ba»B, "iat nicht eln Vcrband Ton BlntsTerwandten sondorn oioe OemeinacbBft dot 
HausiteDossen : " bat the Sippe lOBiu) is bassd on blood-relstiooahip (271). He 
oombatB Ibe view of Eoam, Dcr Begrijf der Sclttutrtmaoen, §5. Hellwald, ualroadj 
teen, preteca the term "motber-groap" for tbojo^alled primitive family: and doea 
uDt Hod marrlaire proper ontil the atage ut properC; and fnll "mothor-riBfaC" is 
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fertility had become important to the slave-owner through 
the prohibition of the slave-trade."* Again "it is a well- 
known fact that prostitutes very seldom have children, while, 
according to Dr. Koubaud, those of them who marry young 
easily become mothers.'" Furthermore, as Westermarck 
urges, *'in a community where all the women equally 
belonged to all the men, the younger and prettier ones 
would of course be most sought after, and take up a position 
somewhat akin to that of the prostitutes of modem society.'" 
Nor is the objection, that "the practice of polyandry prevails 
among several peoples without any evil results as regards 
fecundity being heard of," insuperable. For "polyandry 
scarcely ever implies continued promiscuous intercourse of 
ma^y men with one woman;" and where it exists the rela- 
tions of the woman with her husbands is often so regulated 
as to make the union practically monogamous.^ In this con- 
nection also should be considered the infertility and other 
evils resulting from the intermarriage of near kindred.^ For 
in a state of promiscuity such unions must have been very 
frequent; and at one stage of social development, if the 
theory of Morgan were to be accepted, they must have con- 
stituted the general rule. 

According to Westermarck, the strongest objection to 
ancient promiscuity ''is derived from the psychical nature 
of man and other animals."^ The third or psychologically 

> Eariif Law and OusUmt^ 204, 206, note. 

sWbstbbmasck, op. ett., 115; ICaktboazza, Die Hygiene der Liebe, 406; cf. 
Maihs, op. eiUn 204. 

tQp.ctt.,115. 

4 /Md., 116-17. Thus in Tibet bat one of the husbands was nsnally at home ; and 
among the Todas betrothals are made with the condition that each of the husbands 
should Utc with the wife a month by turns : ibid,^ 116. 

*See the elaborate inyestigation of Wbbtbbmaxok, op. cit,y chaps. xIt, xt, 
especially 834 ff. 

* Ibid,^ 117-36, 485, 551. With this passage should be read his extremely interest- 
ing chapters on the *" Courtship of Man," the '* Means of Attraction,** '' Liberty of 
Choice,"** Sexual Selection among Animals,'* " Sexual Selection of Man; Typical 
Beauty^*' and the '" Law of SimUarity.** 
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^ As a result of the first argument, then, marri/ 
as a fundamental institution, whose beginnings 
to the dawn of human history. But there is ii> 
definition, one broad enough to satisfy the 
science. For most existing definitions are 
juridical or ethical nature, comprehending 
required to make the union legal, or what, ir 
idealist, the union ought to be." Hen 
defines marriage, from a scientific point o^' 
or less durable connection between male ;- 
beyond the mere act of propagation ti> 
offspring;^' and Starcke, in like spirit 
riage in the widest sense is *'onIy a cuj 
and woman which is of more than um 
as long as it endures they seek for si 

^ The second or physiological argi: 
stated. It rests upon the evidence 
Maine, that promiscuous interoour 
nowadays to a pathological con . 
fecundity; and infecundity, n: 
savages, implies weakness and 
Dr. Carpenter, "who visited 
abolition of slavery, well 
planters to form the negroc .^ 

into which they were liabl .^. 
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liiuuit on the coast 
Villous'* and death is 

m 

vdr% ot either spouse.* 



»^ 



> Wbstbbmabcs, cp. eit,, 19. ^ 
stnfen and Eheformen,*' ZVR,, X, I:. 
bat finds his definition inadeqaaus 
ordoans anerkannte and prlTilek. 
eotweder lar Flihmng elnas gem-. : v 
Oder som aaaachlieaalichen O* 
271-70, on the dlstinotion btitv- 
he says, "ist nioht ein Verban^^ 
Hansgenoesen;" bat the •>*'? 
combats the view of Rohin. t 
soon, prefers the term "mmi • 
not find marriage proper %. 
reached; see chap. it. 

>£!arl|r Law and Omf*^ 
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''more than a hundred villages" 

Milan natives, some of them 

atill entirely free from 

as, and pre-conceived 

^r^vfttion8 that "there 

- from institutions strict 

.-lury tells us about down 

.... Thus I know tribes 

:i<i I know others in which a 

i^^ jmnished by being burned."* 

warns us that he is speaking here 

i-itive, not yet demoralized by mis- 

• iUjling to Dobrizhoflfer, the Abipones 

uspicuous for "conjugal fidelity;" and 

is, taking swift vengeance when infidelity 

'Uza, who "lived in Brazil, in what is now 

ihiji, from 1570 to 1587,"* says that "there 

Jtluuaies among" the wives of the polygamous 

'»y tho injured loTor or hosband." Separations are often caused by 

i:\iM. "Ethnoloicy of the UngaTa District," XL Rep, Bureau of Eth., 

• rf. Kradhe, Die Tlinkit Indianer, 221, who says the ''betrayer of a 

.'■^! osciii)Cs the dagger of the offended husband, must pay for his offense 

III.-.. If, however, he is a relative, ho takes the position of a subordinate 

I \.\'ettcntnann) and must help contribute to the support of the woman." 

■Jtsi-: ViEiRA DE MAOAiiHABS, '' Familia e religiao Solvagem," in his ^'Ensais 

: -'lirotiologia, Bogiao e Ba{;as Selvagens," published in Reuitta Trimerual do 

■futf, , . . , do BranU XXXVI, 108 ff. The passages quoted here and else- 

■r>- from Magalhaes arc given in the translation made for the author by Prof^»or 

■ . ' '. Mrnuner. The reports of Mabtius, Ethnographies 1, 112, 115, 116, 119, 120; idem^ 

i.trhtMzutitntde^ 59, 63, 64, 66-^, seem to confirm that of Magalhaes. 

i " I refer," he says, " to the uncatechised Indian, for the catechised one is, as a 
nilo. u degraded being. Whether the system of catechising is bad, or whether in the 
t'tTorts directed especially toward making a religious man, the development of the 
Imminently social ideas of free labor is forgotten, or whether it is something else, the 
fact is this: the catechised Indian is a degraded man, without original customs, 
indifferent to everything and consequently to his wife and almost to his family." 

> '* Of the Weddings and Marriages of the Abipones," in his Account of the Abi- 
ponet^ n, 213. Dobrizhoffer was eight years among this people during his stay in 
South America, 1749-67. 

* I am indebted to Professor J. C. Branner for a translation of the passages here 
and elsewhere quoted from Sousa and Anchieta, as also for the dates. 



Tapinamb^, especially oq the part of the first wife, because 
nflually she is "older than the others and less geiitte." ' On 
the other band, the Jesuit Anchieta, who was in the same 
country "from 1553 until his death in 1597," declares that 
women frequently abandon their consorts to take other men 
"without any feeling upon the part of the husbands; and I 
never saw and never heard of any Indian killing any of his 
wives on account of any feeling about adultery;" but his 
narrative reveals unmistakable evidence of the existence of 
sexual jealousies.' 

In fact, among primitive peoples, as suggested by the 
preceding examples, death or other severe punishment is 
often the penalty for adultery. It is so in Polynesia, 
although the fault of the man is usually "condoned;"' as 
also in Micronesia, where the husband does not escape so 
easily.* Extraordinary precautious are sometimes taken to 
prevent marriage with an impure bride. Frequently the 
husband requires that the "woman he chooses for his wife 
shall belong to him, not during hia life-time only, but after 
his death." Hence the widespread practice of sacrificing the 
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death iwnalti aliio appears in New Zealand; Bcsdek, 1. £1. 

tW*iTZ, .4nfhrDpaIo0ie.T, 106. 103. "When the wife hna broken the msrriaga 
TOW. the husband maj put bet away. retDmla^ her proiHrt7: bat whan the man is 
eniltj o( this eriaie, or haa even made himself sospected of it, his (ate Is worse ; for 
then all tbe women of the neighborhood troop together and fall upon the offender 
with his possessions, who is luck; if be itRt!> o« with a whole skin. His landed 
property, hia house, and everything he has are completely destroyed. If tbe husband 
does Dot bear himself humbly or friendly enoatih towards his wife, or if otherrlie 

then undertake the sanie work of dnstructioa. Tberefora many men are not wilUiv 
to marry, and they live with paid women.'^ 
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wife at the death of the husbaDd ; and the frequent restraint 
upon the remarriage of widows is ascribed to the same cause.' 

As a final resutt of his minute examination, Westermarck 
concludes that there is " not a shred of genuine evidence foiv^ 
the notion that promiscuity ever formed a general stage in 
the social history of mankind." The hypothesis, he declares, 
is "esseutially unscientific." How, then, it may be asked, 
can the series of phenomena adduced by McLennan and 
others to support that hypothesis be otherwise explained? 

In the first place, it is believed, the direct evidence as to 
the existence of races living promiscuously in ancient and 
modern times will not stand the test of criticism,' Often 
the statements of writers and travelers prove on examination 
to be erroneous. Thus, for instance, Sir Edward Belcher's 
assertion, that among the Andaman Islanders "the custom 
is for the man and woman to remain together until the child 
is weaned, when they separate, and each seeks a new 
partner,"' has been "disproved by Mr. Man, who, after a 
very careful investigation of this people, says not only that 
they are strictly monogamous, but that divorce is unknown, 
and conjugal fidelity till death not the exception but the rule 
among them."* Sometimes the "facts adduced are not 
really instances of promiscuity." This appears to be true, 
as already seen, of the iilloged Australian group- marriages. 
So also the "communism" practiced among the Cahyap6s, 

> For niampIeB of all these coslKiniB read WEaTEBMABCi, op. cit.. 124 ff. On the 
sBoriflce of viduws in ludis aod elwwbere, oplgined luaallf oa ■□ etidenco of 
piltria potataa under iuUuoaDa of ancestoi-woraliiit, consult ZlHKCB. Altiniiitcliei 
Ltbeti, 3^ a.; KoaLEB, " ludlsches Ehe- and Familienrwbt." ZPR.. III. 37S B.i 
ljRTO(TaN£AD. L'tvottiUon du mAruHv, chap, iv: Wasb, HiirrioQt and ATinJ/iip, 
137 D.i Hbllwald, Die mentch. Familie. 47S-80 (India], 381 (China). 

■Fnt general critielani of the hypothesis of promiacnlt; Dompare with Webtbb- 
lUBCB,op.ct(., chape. iir-ii,51'iaSiWABi:.(qi.ri(.,14'«; LETOPHNKAD.Op.cif., Wff.; 
Starcee, op. lie., m a., Z*l B., pa-lm: SFENc;Ka, Princijtfa of Soeiotogt. I, flQ-Tl, 
M H., poHJn ; Qatnua. Dit Fomen der Familit. 11 S. 

'WnaTEBUABCE, op. cit., 5Z, J3i Bklcbbs, "Notes on the AudaaiBU Iilasda." 
Tron». Eth. Soe.. N, S., V, «. 

* Journal Anlh. l«tl., SH, 135; Wl 



loa 



Matsimoxial Institdtions 



" who aeein to be the most nnmeroiiB tribe of the central 
^UUiHUx. of Brazil," turns oat on examination to be some- 
tliiti^ verv differeot from promiscuity, resembliiig more the 
" tvuiiMmrv " lUHrriages already mentioned, though com- 
bii)«J with f*^ygy^y- "The communism of wives among 
thvui," HAys Ma^lhaes,' "is as follows: The woman as soon 
tttt aht> rocuboe the age at which she is permitted to have 
i\>lHti«>us with a man, conceives by the one who pleases her. 
IHii'iug tht* period of gestation and nnrsing she is maintained 
by thw father of the child, who may have others in similar 
obar^ and these others during similar periods live in the 
Muuu CAbin. As soon as the woman begins to work she is 
tri'w lo conceive by the same man or she may procure 
uuother, the charge of supporting the earlier offspring pass- 
ing to the latter.'" This institution, it is clear, involves 
wuwitU'rable social regulation. Indeed we are particularly 
warutxl that "by communism of women is not to be under- 

•tooil anything like prostitution This distinction is 

the mure important for the proper comprehension of the 
ravage family, since it is certain that in those same tribes 
where this communism exists, prostitutee are held in great 
diN[ileasure." The custom "is & mode of family existence 
lliat they judge beat according to their ideas and means of 
living." With it MagalhSes contrasts the "exclusivenesa" 
of the neighboring Quatos of the river Plate, in "Brazilian 
Paraguay," who are not monogamous, each man having 
"one, two, or three wives according to hia ability in hunt- 
ing, fishing, and the gathering of the different fruits 
which make up the base of their food." The women are 
exceedingly modest. "If a Goato woman brought us a fish, 
some game, wild fruit," or in any way sought "something 
of ours that she wanted, she did it always with her eyes 

1 UiatLUAKB, op. ClI-AOH 3. 

ogoas " Himmiuiism " of (fag Sia: STivSNiOH, 
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fixed on the ground or turned toward her husband.^' The 
related Chambiote of the Amazon valley are even more 
severe. Among them women are burned for adultery ; and 
in their "widows' men" they have a ctLrious device for the 
preservation of domestic peace.' All these tribes ''guard 
with great caution against, and some even punish with 
death, the union of the two sexes before the complete 
puberty of the woman. .... Friar Francisco assured me 
that the virginity of the man was strictly maintained until 
the epoch of his marriage, and this was not allowed before 
he was twenty-five years of age, without even this being the 
ordinary thing: marriage is commonly after thirty." As a 
principal reason for this usage are assigned the ''force and 
energy of the offspring." ' 

Savage tribes are often extremely licentious; but it is 
significant that the most immoral are not always lowest in 
the scale of development. Besides, it is well known that 
"contact with a higher culture, or more properly, the dregs 
of it, is pernicious to the morality of peoples living in a 
more or less primitive condition." ' Nor can promiscuity as 
a general social stage be assumed from the existence of some 
tribes whose sexual relations are but slightly restrained, 
since, as just seen, there are others, not otherwise more 
advanced, remarkable for the chastity of the wedded as well 
as the unwedded life.^ 

The indirect evidence of a former stage of unrestricted 

1 There are in the yiUagee **inen destined to be viri viduarum. These indi- 
Tidnals have no other dnty; they are supported by the tribe and do not, like the 
others, engage in the exercises of long trips which they all make annually, each in 
his turn.** This indulgence was Justified on the ground that ** the peace which the 
families enjoyed, and which they would not enjoy without these individuals, or 
rather without this institution, compensated largely for the work that fell upon 
the others in supporting them/*— MaoalhXbs, Ioc, cit, 

s BfAOAiiHAJea, Ioc. eii, 

s Wbstkbmasck, op. ctt., 66 ff., where examples are given. See the quotati<w 
from ICagalhaes above. 

4/Md.,61ff. 
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sexual relations, based on the existence of certain customs 
assumed to be its survival, particularly female kinsliip, 
exogamy, and polyandry, turns out on examination to be even 
less convincing than that obtained from direct observation. 
Primitive man is usually influenced by extremely simple 
motives; and the great fault of speculation has been the 
assignment of remote and complex causes for phenomena 
which are often capable of easier explanation. "The most 
important features of the life of a community," Starcke 
observes, "are due to forces at once simple and universal," ' 



II. THE PBOBLBH OP MOTQEB-BIOHT 

Such is the case with attempts to account for kinship in 
the female line. McLennan tkinks it "inconceivable" that 
it can be due to any cause other than uncertainty of father- 
hood; and he holds therefore that it moat have preceded 
the paternal system." Careful research, however, has shown 

' Primilive Fimitv.9; 16 id., 30. Stabckk is ooospiouons (or thn Bimplo ean.ies 
wbiob be asaieos for the Tiirlous phsDomQaa coDDSoted vith marria^s and the 
ramily. Sue aiamples, op. ctC. «, 49, 50. tW. 

38tvdia, I, W, SS-lt6; patriarchal Tfieory. chap. ilii. In gsneral, on kinafaip 
in the (a male lias, oom pare Hsllwald, IHe menKll. Fanllie, 1», 1N>9., SSB, US-fiSi 
Ljppbbt. Die OtachichU der Famitie, 4ff..8ff,: KuUuratMchithtt. II,9aS.,pa«*im,' 
DabqDH, Uatta-reeM und Bavbehc. 1 ff.. 13. 17 ; Mullerrecht und Valerrechl. 1 «.. 
4Sff.j GiBAUi>-TiiIii.oi>, Original, W B.; Post. eetchleelitii.,& ff., U iT.; familien- 
recl>(.T9.; Draprung. SIS,; Anfange. lOft.; Afrikanitche Juriipmdeia, I,13ff.j 
KoBLEE, Zur Urgachiehte der Ehe.SSB.; Kovu.KVaBi. TabUou. 7ff.; TtiiOb, On a 
UetKod. XS2 B.i W[[,urh, Dm Uatriarcliat, 3 tt.; Smith, KmMltip and Uarriaoe, 
m B., 151 S. ; Lubbock, Oripin of CiviUtatiOTi, 119 B,; Moroan, Ancient .Society. 
e& a., IfiS^, 3*1 B. All tha foteeoiog wriUrs sostain in the niBiti UcLuddkd's tuid 
Bachofoa"H ptinoipa! aasamptions. On the other hand, thsyaro rejected or criticised 
by Sfgnceb. Principln (t^SociuloTO, I,6SSS.: Vi ^,l^n, Marriofie and Kinihip, chaps, 
lilt, ii, i: BebkhOft, in ZVR.. VIII, IS.; UAStfo, Earl)/ Lata and Cvttoa, obsp. Tii; 
FsiEDSiCHS, Id 2 rs.. Till. 370-83; S, LMff.i SchVbiUh, Etttical Import i^ Darwin- 
im, Q3{ Stakceb. Primitive FamHy. 1-130; WkbTBRHaocK. Human Marriagt, BR- 
113. HiLDBBRAND, Ueber dot Probleni, 28-31. holds that the earlier mather-risbt save 
place to the paternel system under influeace of property. Spe also LsToukmbaC, 
i.Vi'ulutiDn, 421,377 0'.. who believes that tha DiatemalsysMm Is more arehaicbiitdoeH 
not imply promiscaity ; Uccke, Horde und faniilir. 114 B..paaim: aad KaCtsei, 
EnUUhiino der Ekt, 256 ff., 538 B.. who holds that the ayatems were iudepeodanlly 
dBTeloped ; QiOBHE, Die Formeit der Familie. 4S S.. Bl, who believes it possible that 
the two sysCetns msy have been worked ant side by Bids sod that they ate not usees- 
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that these assumptions are far from axiomatic. In the first 
place, the acute criticism of Friedrichs is deserving of 
special attention. Among a number of low races where 
relationship with the begetter is not recognized he finds that 
certainty of fatherhood through securing the fidelity of the 
wife nevertheless exists. The number is small, but a single 
certain example, he insists, is sufficient to refute McLennan's 
hypothesis. Such an example is provided by Semper' in 
the case of the people of the Palau Islands ; and it is all the 
more convincing because here it is only the wife who is 
prohibited from general sexual intercourse, while young 
girls may give free play to their desires, and in a measure 
this is not merely suflfered, but even enjoined by social 
custom.' Indeed, savages know well how to secure chastity 
on the part of their women by such "naive arts" as infibu- 
lation, so realistically described by Floss in his well-known 
book on woman.' 

While not denying that uncertainty of fatherhood may 
have been influential in some cases, Spencer argues that 
without this assumption it is perfectly natural that the child 
should be named from the mother with whom it spends its 
early life; and where exogamy prevails the custom would 
become a convenient rule for determining who are marriage- 
able women within the group; for the "requirement that a 
wife shall be taken from a foreign tribe readily becomes 
confounded with the requirement that a wife shall be of 
foreign blood." * 

Westermarck seeks a simple explanation of female kin- 
ship in the necessary relations of a child with its mother. 
** Especially among savages, the tie between a mother and a 

1 PalatUnBdn (1878), 820, 119, 181 ; Eohlkb, in ZVR., VI, 927. 

sFbimdbichb, '^Ueber den Urspnm^r des Matriarchats,** ZVR.^ VIII, 874, 875. 

iDoM Weib, I, 172 ff., 179 ff. See also his Dm Kind^ I, 888 £f.; and compare 
Pbzbdbichb, op. cif., 375, 376 ; Hsllwald, op, cit.^ 813. 

4 PHneiplcM of Sociology, 1, 666, 666. 
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Thus it may take its rise in the notion of a mysterions 
physical connection between the father and the child. *^The 
well-being of the child is its object.^' The father occupies 
the so-called lying-in bed, not as a bed of sickness ''a£ford- 
ing rest and strength after travail,'' but he abstains from 
certain foods lest they should injure the child, and he 
fasts in order that his powers of endurance may be assured 
to it' This view is strongly supported by the fact that 
among many primitive peoples, in various stages of advance- 
ment, the belief is found that the child springs from the 
father alone, the mother merely performing the function of 
nourishment.' Finally Westermarck's generalization as to 
the real import of kinship through females only may be 
noted. The ''facts adduced as examples" of this system, 
he declares, ''imply chiefly that children are named after 
their mothers, not after their fathers, and that property and 
rank succeed exclusively in the female line."' 

Starcke has devoted the first half of his book to a detailed 
investigation of the problem of female descent, and comes 
to the conclusion that it depends, mainly on local and eco- 
nomic causes. He first shows that the clan is of later origin 
than the family ; and holds that these are by nature very 
different institutions. The family is juridical, established 
by contract, and only "in a subsidiary sense'' founded on 
the "tie of blood between parents and children;" but the 
clan is a natural and homogeneous group of kindred among 
whom degrees of relationship are not counted. It is an 
exclusive group into which the child is bom; and "it is 
absolutely impossible for one person to belong to two dis- 

iStabckx, op. ct<., 52. See the preceding note; alao Lippbbt, OcKhiehte der 
FcuiUlit^ 218 £E., who oritioiaes the use of the term ** lying-in bed." 

SFuBTBL DB Coui«AiroB8, AncietU City, 47, 70, pcutim; see farther, Wb8TB»- 
MABCK, op. cit, 107, 106; Howitt, SmUhmmian Report (1888), 818; Uaikm, Early Law 
and Oitftom, 806 ; WzLxnrsoK, Ancient Egyptiana, 1, 820. 

* Human Marriao** VI. He insists on the powerful influenee of names on the 
rules of suooession : ibid,^ 111. 
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did Jacob for Laban^s daughters. It is remarkable that this 
custom and the maternal system of kinship are commonly 
found together. ''Thus the number of coincidences between 
peoples where the husband lives with the wife's family and 
where the maternal system prevails, is naturally large in 
proportion, while the full maternal system as naturally never 
appears among peoples whose exclusive custom is for the 
husband to take his wife to his own home." * Furthermore, 
adds Westermarck, "where both customs — the woman receiv- 
ing her husband in her own hut, and the man taking his 
wife to his — occur side by side among the same people, 
descent in the former cases is traced through the mother, in 
the latter through the father."" 

It seems certain that the whole truth regarding the 
problems of kinship, as well as regarding the rise and 
sequence of the forms of the family, can be reached only 
through a thorough historical investigation of the industrial 
habits of mankind. In fact, the position of Starcke, that 
the rise of rules of descent and kinship depends mainly on 
economic and local causes, is strengthened in a remarkable 
way by the researches of GroMe, which have already been 
presented in outline. Nowhere does promiscuity appear 
among the peoples known to history or ethnology; and 
everywhere, even among the "lower hunters," comprising 
the most backward members of the human kind, appears 

1 TriiOB, On a Method of ItwetUgcUino the Development of InatUutum»^ 258. Cf, 
Wbbtbkm^sck, op. cit.f 109; also Stabcke, op. eit.^ 79, 80, who re^rds senrin^ as a 
form of wife-purchase, and the migration of the husband as *'due to the great 
cohesire power of the several families, which causes them to refuse to part with any 
of their members.** Among various American peoples it is the custom for the hus- 
band to take up his abode permanently in the wife's family: Souza, ''Tratado 
descriptivo do Brazil," Reviata Inst, Hitt, XTV, Sll ff.; Stbysnson, ''The Sia," XL 
Bep, of Bureau of Eth,, 20, 22 ; or temporarily : Dobbizhoffeb, Account of Abiponea^ 
II, 208, 209; Powbll, ''Wyandotte Society,*' in A. A. A. 8., XXDC, 681; MacCaulbt, 
"Seminole Indians,** F. Rep. of Bureau of Eth., 496; McGbb, "The Seri Indians,** 
XVII. Rep. of Bureau of Bth., 280. 

sWbstsbmabck, op. cit., 110. Compare Smith, Kinahip and Marriaoe^ 74 if.; 
ICoLmvAir, Studiee^ 1, 101 ff. ; and Mabsdkm, Hiatory of Sumatra, t2&. 



the single family in which the man holds the place of power, 
which is often deBpotic. There is no definite sequence 
between the maternal and the paternal systems. The exist- 
ence of either depends upon favorable economic conditions; 
and they may both appear side by side. In fact, according to 
Cunow, among the lower hunters, with the single exception 
of the Australians, the custom of female descent has not yet 
been discovered; and even in Australia it is precisely the 
most advanced tribes among which the maternal system 
appears. It first ariaee when women are sought outside of 
the original horde, in order to prevent intermarriage of 
maternal kindred,' 

In the light of present reaearch, therefore, the most that 
can safely be admitted concerning the systera of kinship 
through females only is that it has widely existed among 
the racea of mankind;' although, as elsewhere shown, its 
prevalence has been greatly exaggerated. Partially under 
the influence of monogamy and the rise of modem forms 
of property, it has often been superseded by the parental 
and sometimes by the agnatic system, although this sequence 
is by no means invariable. It is very archaic, yet not neces- 
sarily primitive. There is no satisfactory evidence that it 
implies an original stage of promiscuity. It is not impos- 
sible, in view of the facta disclosed by Htarcke, that some- 
times it may be preceded by a custom in which the child is 
named from the father, aud rank and property descend in the 

iSes Cunow. "Dls OkonomiBohflii Grnndlageti der MntterherrBcbatt." Nate 
gtit (1897-88), SVI.ua, 113. U, rSTiewiDg aud supplemeutius daoaas'a Die Fomitn 
der Familie, guinmBriisd abor*. Tba inTeeticatioDS ot Bildebrand. elnnben mBB- 
lloned. Mod in tba bbids dlreatlou. 
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male line; while there is evidence that in the lower hunting 
stage, before roles of descent were yet subjects of reflection, 
a kind of patriarchate or androcracy generally prevailed.' 

III. THB PBOBLBM OF BXOGAMT 

The case is much the same with the problem of exogamy, 
which is closely connected with the question of kinship. 
According to McLennan, as already seen, ezjQgamjr, or the 
p rohibition of m arriage within the clan^^ owes its rise to wife- 
capture occasioned l)y scarcity of women through female 
infanticide; and it is contrasted with the opposite custom of 
endogamy, which, it is alleged, usually implies a higher 
stage of civilization. This account of its origin, he thinks, 
is, on the whole, the ''only one which will bear examina- 
tion." 

How far it really falls short of the truth was first pointed 
out by Herbert Spencer. ''In all times and places, among 
savage and civilized," he says, "victory is followed by 
pillage. "Whatever portable things of worth the conquerors 

find, they take The taking of women is manifestly 

but a part of this process of spoiling the vanquished. 
Women are prized as wives, as concubines, as drudges; and, 
the men having been killed, the women are carried off along 
with the other moveables." Thus "women-stealing" is an 
"incident of successful war." But a woman so taken has 
a double value. "Beyond her intrinsic value she has an 
extrinsic value. Like a native wife, she serves as a slave: 

1 "Among the lower hnntera there is no matriarohate, but— if indeed one maj 
make the disiinotion— only a patriarchate or rather an androcracy {Manne^ierr' 
mhc^), Bren in those Australian tribes where the custom of maternal sacoessioo 
exists, the woman follows the man into his horde and becomes his property. Their 
children remain in his horde, and not she but he has the disposition of the oflsprinir* 
.... This primitiye patriarchate, of coarse, has nothing to do with that of the later 
patriarchal family. It is not based on any reflection regarding descent or the man's 
share in procreation; it rests simply on the right of the stronger, on the rude physi- 
eal saperiority of man, his position as winner of the greater share of the food and aa 
protector '* of the family oommimity.— Cuwow, op, ctt, 115, 116. 
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but unlike a Dative wife, she serves also as a trophy." A 
warrior posaessing such a token of prowess gains social dis- 
tinction. " In a tribe not habitually at war, or not habitually 
successful in war, no decided effect is likely to be produced 
on the marriage customs." But in warlike and successful 
tribes an "increasing ambition to get foreign wives" will 
arise. Among savages, proofs of courage are often required 
as qualifications for marriage. Hence it is not surprising 
that the abduction of a foreign woman should be accepted 
as the best proof of all. "What more natural than that 
where many warriors of the tribe are distinguished by stolen 
wives, the stealing of a wife should become the required 
proof of fitness to have one ? Hence would follow a peremp- 
tory law of exogamy." Spencer's interpretation, therefore, 
agrees with that of McLennan in finding the origin of 
exogamy in wife-capture and in implying that usage grows 
into law. But it does not, "like his, assume either that this 
usage originated in a primordial instinct, or that it resulted 
from a scarcity of women caused by infanticide.' Moreover, 
unlike Mr. McLennan^B, the explanation so reached is con- 
sistent with the fact that exogamy and endogamy in many 
cases co-exist ; and with the fact that exogamy often co-existe 
with polygyny ;" nor does it " involve us in the difficulty 
raised by sup]»Bing a peremptory law of exogamy to be 
obeyed throughout a cluster of tribes." For if exogamy 
would be likely to arise in tribes usually successful in war, 
peaceful tribes and those usually worsted in war, though 
living side by side with the successful and warlike, would be 
naturaUy led to adopt the rule of endogamy. Furthermore, 
among tribes not differing much from one another in 
strength, endogamy and exogamy may coexist. "Stealing 
of wives will not be reprobated, because the tribes robbed 
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are not too strong to be defied ; and it will not be insisted on, 
because the men who have stolen wives will not be numerous 
enough to determine the average opinion.** Spencer also 
maintains that the symbol of rape in the marriage ceremony 
does not necessarily imply the previous existence either of 
foreign wife-stealing or of exogamy, assigning three other 
reasons which singly or together may account for it. First, 
it may result from a struggle for women within the tribe. 
"« There still exist rude tribes in which men tight for posses- 
sion of women, the taking possession of a woman naturally 
oomes as a sequence to an act of capture. That monopoly 
which constitutes her a wife in the only sense known by the 
primitive man is a result of successful violence.** * Secondly, 
contrary to the view of Sir John Lubbock,' the symbol of 
rape may be due to the struggle of the bride and her female 
friends, many manifestations of which are found in the mar- 
riage customs of primitive races ; though the dread of harsh 
treatment is thought to be an additional motive. But 
Starcke, doubting whether among savages there is much to 
choose between the brutality of the husband and that of the 
father, thinks the weeping of the woman merely symbolizes 
her sorrow ^'on leaving her former home; her close depend- 
ence on her family is expressed by her lamentation.** The 
existence of such symbols is not surprising in ''communities 
of which the family bond is the alpha and omega.**' The 
ceremony of capture, finally, may be due to the resistance of 
the father and other male friends of the bride. A woman has 
an economic value, '' not only as a wife but also as a daughter ; 
and all through, from the lowest to the highest stages of 
social progress, we find a tacit or avowed claim to her services 

1 See Stabokb, op, cit, 217, who thinks Spencer inconsistent with his own theory ; 
f6r " if the rape of women can be practised within the tribe, it need no longer be 
aaramed that a jonng man*8 ambition impels him to take a wife from another 
tribe." 

s Oriain €f CiviliMaUan, lU, 130. * Stabcxe, op. cit, 217, 21S. 
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by her father." Her service is aa object of purchase; and 
in English law "we have eridence that it was originally so 
among ourBelves: in an action for seduction the deprivation 
of a daughter's services is the injury alleged.'" 

Sir John Lubbock is likewise an adherent of the view 
that exogamy originates in wife -capt ore ; but he connects 
his explanation with bis peculiar theory of the communietic 
family, and it cannot therefore be accepted, if that theory ia 
to be rejected.^ He holds that originally all the men and 
women of a tribe lived in sexual communism and individual 
marriage was looked upon "as an infringement of communal 
right." But "if a man captured a woman belonging to 
another tribe he thereby acquired an individual and peculiar 
right to her, and she became his exclusively." In this way, 
the practice of capturing foreign wives led to individual mar- 
riage, and its evident advantages eventually produced the 
rule of exogamy. Accordingly, the "symbol of rape became 
such an important part of the weeding ceremonies, because 
it was the symbol of giving up the woman to become the 
exclusive possession of one man.'" McLennan, however, 
criticises this view on the ground that "in almost all cases 
the form of capture is the symbol of a group act — of a 
siege, or a pitched battle, or an invasion of a house by an 
armed band." Seldom does it represent a capture by an 
individual. "On the one side are the kindred of the husband ; 
on the other the kindred of the wife," Furthermore, if 
women were commonly captured by the men of a group or 
parties of them, as he justly observes, it is hard to see how 
an individual who had captured a woman eooM appropriate 
her more easily than he could appropriate any woman of 
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is own group for whom he had a fancy.' Very different is 
the explanation offered by Tylor, who regards exogamy as 
the primitive mode of alliance and 'Apolitical self-preservation." 
A' Among tribes of low culture there is but one meiuis known 
of keeping up permanent alliance, and that means is inter- 
marriage." Often the alternative has been ''marrying out*' 
or "being killed out." Endogamy, on the other hand, "is 
a policy of isolation, cutting off a horde or village, even from 
the parent stock whence it separated.**' That exogamy has 
often, perhaps generally, served the political purpose sug- 
gested by Tylor is not improbable, and his view is sustained 
by that of Post and Kohler;' but this will not account for 
its origin. 

Both Lubbock and Spencer, it will be observed, agree 
with McLennan in assigning the origin of exogamy to wife- 
capture. On the other hand, a group of writers, differing 
widely on ancillary questions, unite in identifying the causes 
which have produced exogamy with those which, in general, 
have led to the establishment of forbidden degrees of con- 
sanguinity in marriage. In other words, tribal or clan 
exogamy is but one of many rules for the prevention of close 
intermarriage between kindred. It must be admitted that a 
profound horror of incest is now "an almost universal 
characteristic of mankind, the cases which seem to indicate 
a perfect absence of this feeling being so exceedingly rare 
that they must be regarded merely as anomalous aberrations 
from a general rule."* But, from the beginning, has there 
been an innate aversion to the sexual union of persons closely 
related by blood ? Is that aversion derived from experience 

1 McLxNNAN, op, ctt., I, SU, 345, 829 ff. 

*On a Method of Iiweatig<Uino the Development of Inttitutiona^ 267, 268; cf. 
WlSTBBllAXCK, op, cit„ 816, 817. 

• KoHiiEB, '^Indlsohes Ehe- und Familienreoht, '* ZVR„ in, 86(MS2; Post, 
FamiUenrechl, 79, 88. Ttix>b, op. cit, 865, 866, denies that capture and exogamy are 
related aa canse and effect. 

A WlSTMBMABCK, Op, Cit, 290. 
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of the injurious results of such unioiiB ? Did it originally 
extend only to marriage and not to irregular sexual con- 
nections? Or, finally, is it the indirect result of a custom, 
such as wife-capture, hardening into a rule of forbidden 
degrees? These are questions to which very different 
answers have been given. 

Adherents of the horde theory, of course, deny that horror 
of incest is a primitive instinct. Such is the view also of 
Spencer, who thinks that "regular relations of the eeses are 
results of evolution, and that the sentiments upholding them 
have been gradually established,'" though — somewhat incon- 
sistently, as we have seen — be agrees with McLennan in 
regarding exogamy as the result of custom growing into law. 
Lubbock takes a similar position, denying that we can 
"attribute to savages any such fareighted ideas" as the 
recognition of the injurious effects of close intermarriage.' 
On the other hand, Morgan, whose consanguine family 
implies the absence of any primitive abhorrence of incest, 
considers exogamy "explainable, and only explainable as a 
reformatory movement to break up the intermarriage of 
blood relations," thus implying that the aversion to such a 
union is derived from experience.' But knowledge which 
"can only be gained by lengthened observation," Dr. PeBchel 
believes, "is ' uuattaiaable by unsettled and childishly heed- 
less races,' among whom, nevertheless, a horror of incest ia 
developed most strongly,"* Sir Henry Maine, on the con- 
trary, "cannot see why the men who discovered the use of 
fire and selected the wild forms of certain animals for 
domestication and of vegetables for cultivation should not 

1 Spbkceb, op. at.. I, S36 B. "Lobboci, op. cit., 1S3. 
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find out that children of unsound constitution were bom of 
nearly related parents.''^ The researches of Starcke, and 
still more those of Westermarck, render it almost certain, 
however, that Morgan and Maine are mistaken in their view, 
though it may point the way to the truth.' 

Starcke's argument leads up to the conclusion that the 
baais of exogamy is to be sought in the causes which pro- 
duced the clan; for between the clans of a tribe exogamy 
almost always prevails, and, without exception, clanless 
tribea are ^' endogamous or at least not exogamous.'* Further- 
more, tribes divided into clans are usually endogamous as to 
the tribe.' Now, prohibitions are found which cannot be 
due to ^'exogamy as a definition of the clan;^' such is the 
prohibition of marriage between mother and son where 
agnation is in force, and ''between father and daughter 
where the uterine line prevails." Since, therefore, "exogamy 
as a definition of the clan cannot directly produce these pro- 
hibitions, which are found wherever exogamy occurs, and in 
some instances where it is absent,^' the inference follows 
that exogamy must have its origin in the abhorrence of close 
intermarriage and the ideas to which that is due. But these 
ideas are not necessarily the same as those underlying "the 
various prohibited degrees of marriage which are now in 
force;" nor do they imply that the injuriousness of such 
unions is the ground of the aversion. "In a community 
in which marriage takes place between consumptive and 
syphilitic persons, and those affected by hereditary disease, 
without being condemned by public opinion, and still less by 
the law, it cannot be said that the condemnation of incest is 

1 Mains, Early Law and Cuttom, 22Si. 

s Dabwin, op. cit.^ n, 103, 104, accepts Huth*8 view {Marriage of Near Kin), 
that there is no ** instinctive feeling in man against incest any more than in gre> 
garions animals.** 

>Thi8 is the yiew of Moboan, Ancient Society, 512-U; also of Maine, op. cit., 
221 ff. ; FiaoM and Howitt, Kamilaroi and Kumai, 117, 138 ff . ; Wbstbsiiakck, op, 
cit., S8S> 
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founded on our regard for posterity."' In harmony with 
his view that marriage ia juridical, not tonnded on aextiai 
relations, he finds the origin of the horror of marriage 
between near kindred in the legal incongruity of such unions 
and in their danger to the peculiar constitution of the ancient 
family itself. Marriage between a brother and sister or 
between a mother and son would usually be impossible 
because the "son posaesaes nothing which he could offer to 
the father as pure base- money." To accomplish the purpose 
by force would be an "unheard-of crime among savages." 
A connection between a father and daughter would seldom 
occur, "since a father is unwilling to renounce the advantages 
of bestowing his daughter in marriage."' "If in this way an 
impression arises that there is something unusual and incom- 
patible with other ideas in marriage between such persons, 
an ot^casional calamity which befalls any of them will be 
enough to excite the imaginative faculty in the highest 
degree; and if no prohibition previously existed, the abso- 
lute condemnation of such marriages would then be pro- 
nounced." In a word, "the intermarriage of individuals of 
the same family implies that persona who have no legal 
right to dispose of themselves and their property neverthe- 
less agree upon such legal disposition, an encroachment 
which would certainly be violently opposed by primitive 
men." In the same way, exogamy will arise between clans; 
and the co-existence of endogamy and exogamy seems to be 
consistently explained by this theory. "Exogamy prohibits 
marriage between persona who are so nearly related that 
they have no legal independence of each other; endogamy 
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prohibits the marriage of persons whose legal status is too 
remote'firom each other/' ^ In corroboration of his view, 
Starcke finds evidence that, here and there, a distinction is 
made between regular marriage and sexual intercourse, the 
former being forbidden, unless for special reasons, while the 
latter is allowed.' 

If Starcke's explanation of the origin of the dread of close 
intermarriage between kindred is too vague and ill supported 
by definite proof, his original suggestion that exogamy must 
take its rise in that horror is sustained and placed on a 
broader foundation by the singularly interesting researches 
of Westermarck' — a scholar who has rendered to social 
science a very important service by carrying the principles 
of organic evolution into the sphere of domestic institutions. 
He starts with the assertion that horror of incest is universal. 
Writers have, indeed, collected evidence which they believe 
points to a time when such an aversion did not exist. Thus 
marriage with a sister is permitted in Ceylon and Annam ; 
in the royal families of Siam, Burma, and the Sandwich 
Islands; while the same custom prevailed, as is well known, 
among the Ptolemies of Egypt, and among the kings of 
ancient Persia.^ But these unions are either ^'anomalous 
aberrations'' from the general rule ; or else they are allowed 
in order to preserve the purity of caste or the royal blood ; 
or, in case of half-sisters, because relationship is traced in 
one line only;' while occasionally they may result from 

1 Stabckb, 0!p. eit,t 288, 229, 280. 

>/»t(i.,227,22&. 

tWiSTnuABCX, op, ciL, ohaps. xiy, xy, xvi, 290-^82. These chapters should 
be lead in the li«ht of the results obtained in those on "Law of Similaritj,'* the 
" Means of Attraction,'' ''Sexual Selection," and the " Liberty of Choice." 

*Por the eridence of incestnons marriages, see Westebmarck, op. cit., 292 ff., 
SSI ff. ; Stasckb, op, cit, 44, 209 ff. ; Spbnceb, Principles of Sociology, I, M6 ; Gisaud- 
TsDLOif , Or^^net, flO ff. 

6 This may perhaps explain why half-sisters and half-brothers may marry among 
the Todas where relationship is in the male line : Marshall, A Phrenolooitt amongtt 
fke TodoB, 206, 221. 
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"extreme isolation" or from "vitiated instincts. '" Every- 
where prohibitions esiBt, though they vary greatly in the 
"degrees of kinship within which union is forbidden." As 
a rule, "among peoples unaffected by modem civilization the 
prohibited degrees are more numerous than in advanced 
communities, the prohibitions in a great many cases refer- 
ring even to all the members of the tribe or clan." 

For instance, to select a few examples from the wealth of 
illustration provided by Westermarck, the " California n Gua- 
lala account it ' poison,' as they say, for a person to marry a 
cousin or an avuncular relation, and strictly observe in 
marriage the Mosaic table of prohibited affinities." ' Among 
the "Bogoa of Eastern Africa, persons related within the 
seventh degree may not intermarry, whether the relationship 
be on the paternal or maternal side;" and a similar rule 
exists among the Pipilea of San Salvador. "Among the 
Kalmucks, no man can marry a relation on the father's side; 
and so deeply rooted is this custom among them, that a Kal- 
muck proverb says, 'The great folk and dogs know no rela- 
tionship,' alluding to the fact that only a prince may marry 
a relative." Often clan exogamy is enforced by the severest 
penalties. "The Algonquins tell of cases where men, for 
breaking this rule, have been put to death by their nearest 
kinsfolk." ' 
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Westermarck next takes up the origin of prohibited 
degrees; and aiter a critical examination of the various 
thdofies to explain it, he comes to the conclusion that in no 
case observed is the prohibition of incest founded on con- 
scious experience of its injurious effects. It has not come 
into existence as the result of observation or calculation or 
through education on the part of the savage. Law and cus- 
tom might thus arise; and these may ''prevent passion from 
passing into action, they cannot wholly destroy its inward 
power." The home is kept pure "neither by laws, nor by 
customs, nor by education, but by an instinct which under 
normal circumstances makes sexual love between the nearest 
kin a psychical impossibility. '' But this instinct is not an 
*^ innate aversion to marriage with near relations.'^^ It is 
rather an ''innate aversion to sexual intercouse between per- 
sons living very closely together from early youth;" and 
" as such persons are in most cases related, this feeling dis- 
plays itself chiefly as a horror of intercourse between near 
kin." It is not "by the degrees of consanguinity, but by 
the close living together that prohibitory laws against inter- 
marriage are determined."^ 

This theory, it will be noticed, coincides with that of 
Starcke in selecting local contiguity or the intimate association 
of family life as the fundamental fact It differs, however, 
in several important particulars. The economic or legal 
motives are not emphasized; and Westermarck^s explanation 
is broader than Starcke^s, for he holds that the aversion 
extends to sexual connections outside of regular marriage. 

It is impossible here to do more than indicate the charac- 
ter of the evidence by which Westermarck powerfully sup- 
ports his conclusion. Among the Greenlanders, for instance, 
"it would be reckoned uncouth and blamable, if a lad and a 

i/Md., 818, 320, 8SL WuLS, Marri<M(fe and Kinahip^ 55, 56, expresses a similar 
Tiew. 
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girl, who had served and been educated in one family, desired 
to be married to one another." It ie even "preferred that 
the contracting parties should belong to different settle- 
ments.'" Among the Kandhs, according to Colonel Mac- 
pheraon, "marriage cannot take place even with strangers who 
have been long adopted into, or domesticated with, a tribe;" 
and the Cis-Natalian Kafirs are reputed to "dislike mar- 
riage between persons who live very closely together, whether 
related or not."' Further proof is derived from the fact 
that "many peoples have a rule of exogamy, which does not 
depend on kinship at all." Piedrahita, in the seventeenth 
century, "relates of the Panchea of Bogota that the men 
and women of one town did not intermarry, as they held 
themselves to be brothers and sisters, and the impediment of 
kinship was sacred to them; but such was their ignorance 
that, if a sister were born in a different town from her 
brother, he was not prevented from marrying her."' So 
also the "Yam^os, on the river Amazon, will not suffer an 
intermarriage between members of the same community 'as 
being friends in blood, though no real affinity between them 
, can bo proved;' " and the Uaupfis, of the same region, "do 
not often marry with relations, or even neighbours, prefer- 
ring those from a distance, or even from other tribes." ' 

The great variation in the extent of prohibited degrees 
found among nations is "nearly connected with their close 
living together." Savage and barbai'ous peoples, "if they 
have not remained in the most primitive social condition of 
man, live, not in separate families, but in large households 
or communities, all the members of which dwell in very close 

Kriptum k4 Or«nttand, 141 j 



I WEaTBBHAHCK, op. cit.. 321. oiting I 
dBBN, The iHrat CrouinQ of Qreentand, 1 

1 WeBTBBSAKCE. op. cit., 321, Oltlus 1 
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>TtLOB, On u Metho'l of IneattBalino the Development of Inititu 
PlM>RAHiT«, Biiloria geiieral {MUSI. 11; Wbstbbhabck, op. cit,, ESI. 
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contact with each other.'' Such are the house-communities 
of the American aborigines, found everywhere, from the 
"long houses'' of the Iroquois to the vast pueblos or ''cities" 
of Mexico and Yucatan;' the ''joint undivided families" of 
the Hindus and Southern Slavs;' and the treva or clan 
households of ancient Wales, comprising four generations 
living in one inclosure, whose members are forbidden to 
intermarry.* It is significant that in all such cases we find 
extended prohibitions of close intermarriage, which do not 
exist "where the family lives more separately." In fact, 
there is a marked tendency, amounting almost to a law, that 
the larger the family or clan group, the wider is the circle 
of forbidden degrees ; and, on the contrary, the more isolated 
and dispersed the manner of life, the greater is the liberty 
of matrimonial choice.^ 

In the same way prohibition of marriage on the ground 
of "afl^ty" or "spiritual relationship" may take place. 
"By association of ideas" the "feeling that two persons are 
intimately connected in some way" may "give rise to the 
notion that marriage or intercourse between them is incestu- 
oua" A strong argument is also derived from the "classi- 
ficatory system of consanguinity." Tylor has shown that 
this system and the system of exogamy are, in most cases, 
found together. They are the "two sides of one institu- 
tion."' 

But a deeper and still more interesting question remains: 
"How has this instinctive aversion to marriage between per- 

1 MoxoAN, Hoiuet and HouMe-Life of the American Aboriginu ; Fiskk, Uimsooery 
cf Ameriea^ 1, 64 ff. ; Wbstb&mabck, op. cit.^ 824. 

< MADnB, Early Hiatory of Ingtitvtiona, 7, 78, 106, 196, 200, p(M$tim ; Early Law and 
Curtain, chap. Tiii ; Keausb, Sitte und Bratich der SOdsUMven, 14, 64, 72, 79 ff., 64, etc ; 
KOHiiXB, "Indiflohes Bhe- and Familienrecht,'* ZVR,, HI, 862; cf. Ltall, AMaHe 
StudieSy ohap. yii. 

s Lewis, Ancient Law of Wales^ 56, 57, 196. « Wkstbem akck, op. cit.^ 828-28. 

ft Ttix>b, On a Method of InvetUgatino the Development cf Initituti<m»y 261 ff . ; </. 
WlSTSBMABOK, Op. cit, 828, 829. 
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sons liviDg closely together originated?" We cannot help 
feeling that through his masterly solution of this difficult 
problem Westermarck has at last brought us very near to 
the truth. He finds the key to it in the biological law of 
eimilarity.' It is demonstrated that a "certain degree of 
simiiarity as regards the reproductive system of two indi- 
viduals is required to make their union fertile and the 
pi-ogeny resulting from this union fully capable of propaga- 
tion." But the similarity must not be too close, A certain 
amount of differentiation is requisite; but the differentiation 
must not be too great.' There must be homogeneity com- 
bined with heterogeneity. Among domestic animals close 
interbreeding, it is well known, leads to infertility and 
degeneration; and Darwin's researches prove that self- 
fertilization in the vegetable kingdom produces the same 
results.' There is abundant evidence tending to show that 
what is true of plants and the lower animals is true also of 
man. "Taking all these facts into consideration," says 
Westermarck, in closing his argument, "I cannot but believe 
that consanguineous marriages, in some way or other, are 
more or less detrimental to the species. And here, I think, 
we may find a quite sufficient explanation of the horror of 
incest; not bet^auao man at an early stage recognized the 
injurious influence of close intermarriage, but because the 
law of natural selection must inevitably have operated. 
Among the ancestors of man, as among other animals, there 

> Westebhabce, op. cli,^ chap. liii, nnd compare chap. i«. 331 B. 

'Od 8ti!riIitT as the reanlt of ctoasinK in specios. hbo Wallacb, DartBinitn. 
ISZ-M; DitBHiH, AniBiuIi onit Planti under DomallctUion, It. 7S ff.; and oo tba 
Bood eBetla of cnw^ing and tha siil sffiwu of close iDMrbraedlii«, ibid., U. 62-126, 
101, Cf, QCATEBr AOEH. The Human Speciet. SS-BS (crossingspeciea). 278-8«(BHBCts of 
croBsiDg ia mixed races) ; MlTCHBLL, " Blaod-Rolationnhip in Uairiage," in Stemoiri 
HflMiulon Anth.Socielii, tmi, II,«G-5Sj and WiTBiwoTaN. Cantnnouincmu Marringa. 
Z ff., vho belleTes (ha injniious effects at Euch iuiiou9 on the olTspring bare been 
OTerOBtimated. Do the other hnad, it bas biwD maintaiDud thai ouder primitive 
oDDdiCioDK the adiantdgos at cloBa iotermarriase mayhaia ontwalshed all disadvan- 
tBsS9; Udcke, Horde urtd Famitie, S4&-I7, combating Weatermaruk'i tIow. 

1 D&BWIN. EJfeeU of Craa and Self-Fertilnation in the Feotlat'le Kitwdotn, *3&. 



Theoby op the Obiqinal Pairing 



131 



was no doubt a time when blood- relationship was no bar to 
sexual intercourse. But variations, here as elsewhere, would 
naturally present themselves; and those of our ancestors who 
avoided in-and-in breeding would survive, while the others 
would gradually decay and ultimately perish. Thus an 
instinct would be developed which would be powerful 
enough, as a rule, to prevent injurious unions. Of course 
it would display itself simply as an aversion on the part of 
individuals to union with others with whom they lived ; but 
these, as a matter of fact, would be blood-relations, so that 
the result would be the survival of the fittest. Whether 
man inherited the feeling from the predecessors from whom 
he sprang, or whether it was developed after the evolution 
of distinctly human qualities, we do not know." ' 

Exogamy appears, then, to be the result of natural selec- [ 
tion, arising "when single families united in small hordes,. 
It could not but grow up if the idea of union between per- i 
sons intimately associated with one another was an object of ' 
innate repugnance." Conversely, the law of similarity ! 
enables us to understand the coexistence of clan-exogamy 

ICuKOW, Auitralntfier, 181 ff..™)BctaW«starm«rck'8thoorj, Hrst.oa tb« groaml 
that tho prohibition of iatermarria^e ia the casos cited ort«D extead&far be;roDd the 
local BToap; Bud Eecondly. iHcnose vtbnte the msinbeis of a fwu do Dot at Iho Bsmo 
Urns torm a local ccimmtuiity. mHrriaga ia not forbidden Id the tfroup of permui 
actnallj liiiHK toaetbei. But Wsstermarck Is deatlDg with origins; and hs does Dot 
mean to saj that all the giiBtioa c«aiplei sjatBoiu of kinship which haie KredDslly 
be«n developed throufcbaAbociation of ideas or other inflnencea actaoBy now conform 
to tho principle for which ho contends. On tha other hand Hbi.i..wald, Die iHOruch. 
Fanltir. 17S S., tolloolnK Waonbb. in £oimo>. 1S8S, I. 21. 24-U. Teaches a conglnsioa 
euentlMly lilie tbat obtained bj WesUrnjsrck. He fioda the origin of eio«amr in a 
dread of close intcrmarriarse produciiwtB horror of incest. During tho period of the 
eodottavoiDS mother-gioup such marriages were the rale. With tbe rise of Bied 
habitations for tbe group, boginnlng In the )ilaciBl age and carried farther In tbe 
ililarlel period, came mure permanent sainal relations, the prototype of real 
narriage. Tbls close llTiug together, becanso ot Its dendeuing affect on sexual 
attraction. pmdDccd a dislike of Dnions in the groop, leading to eiogamj'. often 
accompanied fay wife-capture ; although neither rape nor exogamy mast be regarded 
as a oniTerial stage of social etolntinn. Ckawlet, MyMHe Font, S2S, £33, 1U ff., 
rejects Westennarck's theory of a general human "iBstioot" against inbreeding. 
He inalsta that uellher lnoe»it Dor promiMinily was "eyer anything but tbe rarest 
oceptiou in any stage of human culture, even the earliest ; tbe former being prc- 
*e&I«d by the psychological difficulty with whleh lore comes iolo play between 
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and tribal endogamy. The one springs from a horror of 
sexual union between persona who are too near; the other 
arises in a dislike of connection between those who are too 
remote. Among primitive men, and sometimes even among 
those well advanced in civilization, there exists a shrinking 
from physical contact with strange races only less violent 
than the aversion which the dread of incest excites. But 
this prejudice yields to the sympathy produced by the 
growing similarity of interests, ideas, sentiments, and gen- 
eral culture among men. Sympathy, upon which affection 
mainly depends, has widened the sphere of sexual selection,' 

IV. THE PBOBLBH OP THE SnOOBBSIVB FOBMS OP THE FAMILY 
From the preceding analysis it will appear, we trust, 
that scientific examination of the problems of kinship and 
exogamy has disclosed something of the real origin of the 
laws which govern human sexual relations. The searching 

patMins Blther cloBelr aaBoiiiated or etrlcUy aeparated before tbe age of pubertr. a 
dilBculC]' eahaaeed bjf the Idous of seiual taboo, which are intonsifled in the cloao- 
D(HB ot the tamllr circle, whore praeticnl nn well aa reliRiotu coDsidsratiouB cause 
puraata In preiout ao; dangerooa eooueetloua." Westermarak's theorr. be bolda, 
dura Dot BBOonut (or all the (acta : tor ciamplfl, " that Co no little extent brothers 
and siatera, mothers and bods, fathers and daughters, do not live toBother. Tbia is 
a TOtnlt of aeinal taboo, and la originalli a part ot the caow vbf auob morrinse is 
amidod, and not a reanlt of aroidancoot incost." lu short, it "ia the application 
of aaiual taboo to brolbors and sisters, who, because the; are ot oppoaltfl saxoa, of 
ration, nad aro In close contact, and tor no other roau^Ds, are regarded 
•a potentially marriBgeablo, Chat is the fouudatioo of eiogamy aod the marriage 
■TBteDi." Cf. Lano. Social Origim. 10-34, 23&-10 noto, wboBo criticism ot Westvr- 
narck aod UcLennan foUowa similar lines; and Ateinsom, Primal Z.au>, !Dft-40, 
who bellOTes that joaloosy niaj hare aet up a bar to sexual unions within the " flre- 
elrole " before totems or Che idea ot ieceat aruee. 

iCoQsnlCtbe verr interesting ebaptet ot WBSTEBHABoa on "Selection as InSn- 
ODced by Affection sind Sympathy, and by CalcaiatioD," op. cil., SUA B. "Affection 
dependa ia atery high degree npon sympathy. Though distinct aptitudes, these two 
classes of emoUoni are most inCimatel; ooanectod: affection is strongtbeoed by 

■ympathy, and sympathy ia strengthened by affection It love is excited by 

oODtrast, it Is so only within certain limits. The oontrast most not be so great as to 
exclude sympathy."— /6U., 3K!. "CiiiliwitioD." he adda, "baa narrowed the Inner 
limit, within which a man or woman must not marry;" while "it has widened the 

>r limit within which a man or nomaa m^v inarry and generally marries. The 

Ibid., ma. 
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criticism to which the theory of polyandry has been Bub- 
jected, in connection with the opposite custom of jwlygyny, 
a ua still nearer the truth. For, in the light of recent 
:x;b, it does not seem entirely hopeless to discover a trace 
of the actual sequence in which, according to natural law, the 
general forms of marriage and the family haye been evolved. 

According to McLennan, it will be remembered, j)olyan-*' 
dry originates in a scarcity of women due to female infanti- , 
cide ; and it is a universal phase of social progress through 
which transition ia made from promiscuity and the system of 
kinship in the female line to the paternal system and higher 
types of family life. Furthermore, he seems to think, though 
on this point he is not very clear,' that polygyny may grow 
out of polyandry through the practice of capturing wives. 
This theory has by no means gone imchalleuged." It has 
been shown, in the first place, that the extent to which the 
custom of polyandry has prevailed is greatly exaggerated. 
Though it is found among various peoples in different parts 
of the world, its occurrence is on the whole comparatively 
rare; and the practice is much less extended than that of 
polygyny. Its former existence cannot be inferred from 
such customs as the niyoga and the levirate ; for these are 
capable of simpler explanation,' It is highly probable, as 
Starcte urges, that they are merely expedients for procuring 
an heir or for conveniently regulating the succession to 
property and authority,' particularly in the joint family; bet 

1 llr.LgMSiii.Sliidia, 1, 118. piuiini ; cf. Sprhceb, Principla of SocioloBti, I. ST). 

*Stw. aapeelollj, WuitekiiAick, op. cil,. ohaps. n-uiii; Stabl-ee, Primiliva 
Family. aS-lO: Wabe. Warriocenul KinMkip. chaps, r, vi. Tii: sad cumpare Hkll- 
wu.!!. Die nauch. FaniUt. Ztl B. For tbe litsrature of potfaadrr. ses p. SO, n. 1, 
■boTe. 

'For tha litvratnie relatinc to the laTicate aad similar oastoms, lee aboTa 
p. M. a. 2. 

• This mar be the eiplauatioa of tbeleTlrata amoag Che Todas ; Uarsball. ^ 
Pfcrenolopirt amonott the Todai, 206-fl, 213. Similar i.raoticBl motiyes inflmiiieBd th« 
riuof tbe leiiraic elsowbere: DoHB BY. "Omaha SiieMcigy," III. Rep. o/fiureau <tf 
Eth., ZSS: cf. Habtidb. SVtnoerapkie, Ul. Dotei; idem, Rrchfiutiandf.Ot, 
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there is no good reason to doabt that Spencer's explanation 
is adequate in some cases. '* Under early social systems/' 
he declares, ^^wives, being regarded as property," are in- 
herited like other possessions.' The procuring of an heir 
through a brother or some other third person harmonizes 
with the ^* juridical character of fatherhood among primitive 
men. 

w Again, not only is the general extent of polyandry limited, 
but even where it exists it is confined in almost every case 
''to a very small part of the population."' It is sometimes 
restricted to the poorer classes, sometimes to the rich ; and 

\i nearly always it is found side by side with polygyny or 
monogamy. There is another limitation, already noticed, 
which tells very strongly against the theory of its origin in 
promiscuity. Polyandry usually shows a tendency in the 
direction of monogamyl Sometimes each of the husbands 
lives with the wife during a certain period, while the others 
are absent; or frequently, ''as one, usually the first married, 
¥dfe in polygynous families is the chief wife;" so also, "one, 
usually the first, husbcmd in polyandrous families is the chief 
husband." In him authority and the property are vested, 
and all the children, even, are feigned to be his.' 

1 Spencer, Principles qf Sociology^ I, 679-Sl, 748 ff., 750. See, however, the 
oriticism of Staeokb, op. ctt, 151-53, 159 ff. ; and compare Westebmabck, op, cit.^ 
510 ff.; McLenkan, Studies^ 1, 106 ff.; Fortnightly Review (1877), 701 ; and Spbnceb*8 
*^ Short Rejoinder,*^ i6td., 897. But elsewhere Spencer thinks the lerirate may arise 
in the duty of caring for the brother's children — a general cause of polygyny : 
op, cit., 691, 692. For examples of inheritance of widows, see Kohleb, "Das Eecht 
der Azteken," ZVR.^ XI, 54; "Das Negerrecht, namentlich in Kamemn,*^ ibid,^ KI, 
416, 423; and for widower inheritance among the Chins, idem, ibid,^ 186 ff. 

sStabcke, op, cit, 141 ff. For his theory of juridical fatherhood see ibid., 
121-27, 135, 139 ; and comi>are the similar view of Wake, Marriage and Kinahip^ 78 ff. 
This author gives an interesting discussion of the case of Boaz and Ruth, op. cit,^ 
172-78, which may be compared with McLennan, Studies, 1, 109 n. 3. On the evidence 
for juridical fatherhood among the Arabs, consult Smith, Kinship and Marriage^ 
U9, 120. 

3 Westebmabck, op. cit., 455-57. 

*Ibid., 457-59, 115-17; cf. especially Stabcks, op. ctt., 135. Hsi<i«WAU>, Di« 
mensch. Familie, 264 ff., gives many interesting details. 
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In opposition to the theory of McLennan various explana- 
tions of the origin of polyandry have been advanced. Spencer*^ 
regards both polygyny and polyandry as mere limitations of^ 
promiscuity. " Promisi!uity may be called indefinite poly- 
andry joined with indefinite polygyny; and one mode of 
advance is by diminution of the indefiniteness." Polyandry. 
therefore, does not originate in scarcity of women ; nor can 
it be due to poverty; "though poverty may, in some cases, 
be the cause of its continuance and spread." It is rather 
one of several independent "types of marital relations emer- t— 
ging from the primitive unregulated state; and one which has 
sarvived where competing forms, not favored by the condi- 
tions, have failed to extinguish it," ' Hellwald holds a 
similar view.' Robertson Smith traces its origin to the 
practice of capturing or of pnrchaaing wives in common by 
a group of kinsmen ; and in the case of purchase, poverty or 
the high price of women must have exerted a favorable influ- 
ence.' Not entirely dissimilar is the view of Wake who, 
rejecting the hypothesis of McLennan, believes that poly- 
andry can be satisfactorily explained "only as being estab- 
lished, under the pressure of poverty, either independently 
or as an offshoot from the phase of punaluan group marriage 
in which several brothers have their wives in common." ' 
Starcke in like manner finds that it "is adapted in every 

iiont food-anpplj 
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'PoliraodrT la taTOred by poverty aod Mareitf ot vomeo; bat It 
the DDtffrowth ot ancient ueiual relations ; Hai,i,WAi,D, op. ei(., 358-81 j i 
LrrpEBT. KuUurs/achiclile, tl. 10. UitBxaALL, A PkraioloBitl amoHgit Iht Todat, 
T!3tt,.taUuwt Lubbock anil HcLenoan la resarding polyaadry a&a sarrWal of com- 
moaism. On the other band, Fkitbcb. Die KinoetioreneH SOtt-Afrikai, S27. is de- 
cidedly of the opiuioD that polyandry amoDK the Kaflr Horero ia the direct result of 
pOTsrtyand lovoonditioo InioiriBt Ooiinvne); it is, be says, "keinaSitte. •ondem 
aina Unaltlc." harmonizing with the laxity of their moral Ideiu, 

ISUTH, KiMhlp and JKarn'ooe, 1Z5 3., IIS. 

*Waxk, Itarriagt and XiiuMp, VO, 13I-T8, 
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respect to this organization of the joint family groap.^^ In 
its highest forms *4t is only the eldest brother who is mar- 
ried/' and ^'the younger ones are not husbands, but merely 
specially authorized lovers. There is nothing to indicate 
that the band of brothers, as such, take a wife in common ; 
that is, that the marriage is the act of the whole commu- 
nity." Hence "polyandry belongs to the category of facts 
which have to do with the ordinary family communism;'* 
and it does not forfeit its character of a marriage in which 
the individual does not quite lose his personality in the 
group.* 

More satisfactory, from a scientific point of view, is the 
result of WestermQxck!^^. inquiry. This is so, not only 
because we feel that he is probably right in his conclusion, 
but because his argument affords an excellent illustration of 
the success with which the statistical method may be applied 
to social questions. The way for a solution of the problem 
had been prepared by McLennan and his critics. They had 
established a strong probability that poverty and scarcity of 
women are in some intimate way connected with polyandry. 
Westermarck shows that there is, in fact, a close relation, 
but that relation is. a consequence of natural selection. The 
ultimate causes of polyandry, he demonstrates, are identical 
with the forces which have produced a numerical disparity 
between the sexea* I^rst of all the assumption' that "monog- 
amy is the natural form of human marriage because there 
is an almost equal number of men and women," is proved to 
be untenable by an appeal to the statistics of population, 

1 Stabcke, op. cit„ 135, 139, 128-70. 

3 Webtesmabck, op. cit.^ chap, xzi, in connection with chaps, xx and xzii. 

8 Thos Lord Kajocs, Slxtches of the Hittory of JIfan, I, 277 ff., declares ^'polygyny 
to be an inf rin^ment of the law of nature, basing his opinion on the false assump- 
tion that, 'in all countries and at all times,^ males and females are equal in number, 
and supporting it by the consideration that the *Qod of nature has enforced conjugal 
society, not only by making it agreeable, but by the principle of chastity inherent in 
our nature.* "—Wake, op. ct<., 198 ff., who shows this assumption to be unfounded. 
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which reveal a considerable variation in the numerical pro- 
portion of the seses. Among many peoples the men are 
greatly in majority ; among others there is a corresponding 
surplus of women. This disparity is in part easily explain- 
able by referring to the varying conditions of life among 
different peoples. The "preponderance of women," for 
instance, "depends to a great extent upon the higher mor- 
tality of men" due chie6y to the "destructive influence of 
war" and the other dangers and hardships to which primi- 
tive men are esposed. On the other hand, the surplus of 
men may, in some degree, be ascribed to female infanticide 
and, still more, to the severe labor and harsh treatment which 
usually fall to the lot of women among low races.' 

But such causes are by no means entirely adequate to 
account for the numerical inequality of the sexes. For, in 
the second place, statistics show a considerable disparity 
between them at birth. "Among some peoples more boys 
are born, among others more girls ; and the surplus is often 
considerable." With the Todas, for instance, are found 
about 100 boys to 80 girls uuder fourteen years of age f 
while in Mesopotamia, Armenia, Syria, the Arabiaa, the Holy 
Land, and in various other portions of Asia, two, three, or 
even four women to one man are born.' "In Europe, the 
average male births outnumber the female by about five per 

cent But the rate varies in different countries. Thus, 

in Russian Poland, only 101 boys are bom to 100 girls ; whilst, 
in Roumania and Greece, the proportion is 111 to 100."' 

iTharatUiirecoIlsctGd by WBSiTBBHitBCK, with elaborate refareQce Co anthari- 
ties: op. ciC. leO-M. 

I Uabbhali., a Phrmototliil amontjU the Toe 

^Bbcce. TraecStto Diiconer the Sourca ofth 
cit.. 407, U8. 

'OsiTiHaBH. Moratilalittik in ihrer Btdntung /^r elM 8(Kialethik,Si: Wbs 
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At this point Weetermarck finds it necessary to consider 
the problem of the "causea which determine the sex of the 
offspring." The view that sex is influenced either by the 
relative or by the absolute age of the parents is untenable ;' 
nor can the theory be accepted that "polygyny leads to the 
birth of a greater proportion of female infants."" The 
theory of Dtlsin^ however, must be regarded as the most 
probable explanation which has yet been advanced.' Accord- 
ing to him, "the characters of animals and plants which 
I influence the formation of sex are due to natural selection. 
In every species the proportion between the sexes has a 
tendency to keep constant, but the organisms are so well 
adapted to the conditions of life that, under anomalous cir- 
cumstances, they produce more individuals of that sex of 
which there is the greatest need. When nourishment is 
abundant, strengthened reproduction is an advantage to the 
species, whereas the reverse is the case when nourishment is 
scarce. Hence — the power of multiplication depending 
cbieflyupon the number of females — organisms, when unu- 
sually well nourished, produce comparatively more female 



'Thna, «ooording■to3^0I.BK, Ttf Lam of Popu/ofion. n, S33ff., and HorxcKEB 
AND NoTTKR, Peftcr die Eioentchaftm iwicfce ttth fiei itf ciMcfifri iinrf Tftieren fon Jen 
£Uem anif die Sachkommen vererben, '• mora boya are boru it the hnaband <9 older 
than tbe wifa. more girls it Ibe vite Is oldi^i tban tbe husband." Bat Noirot and 
Brealaa hsTa rsacbod the opposite [otmlt ; and Bemer. from NomeglaD statistics, 

Lorraine. Btikda, Dom SentaloerfUlK nia der Oeburenen. pruveB " that neither tbe 
relatiTB nor ths abeolate ages ot the pareoCa Diercias this sort of Inflnencs." 
Platter "eonoludea from the eiamiaation ot thirt; millicm birtbathat the less the 
diSarence in the age ol tbe paraate tbe itrent«r is tha probability otbofs being born." 
For thew antboritios sod others see WsaTEBiUBCH, op. cil„ 4fl9. 470; and compare 
TnouFBoH ahdGkudbs, Evolution of 8ei, !Qff.. for a rsviaw of theories, parUcnlarlj 
the oomparatiio table, p. 35, and tbe falbUography, p. U. 

iThe antboritlea areoompared by Westebhaiicb. op. tit., 470; and there i» an 
interesting disfliusion of this point by WaKB. Mtirriagt and Kint\ip. 2!3 B. C/. 
DABWiN.iXKniJqrMoii, chap. viii. 215 ff. Plobs. Om Weil>. I, 23B-H. (tivos o com. 
paratiTO »ie« of the notions of Tariona peoples as to the Imowledge of sbi before the 
birth of the ehUd. 
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offspring; in the opposite case, more male.'" The observa- 
tions of Ploaa' and others' appear to sustain Dtlsing's hypoth- 
esis. Wherever nourishment is scarce there seems to be 
a surplus of male births. Such is the case in highlands as 
compared with lowlands ; among the poor as compared with 
the rich ; in sterile regions as compared with those that are 
more fertile. Furthermore, DQeing has suggested a second 
cause due also to natural selection, which influences the 
numerical proportion of the sexes bom ; and hia conclusion 
is confirmed by the researches of Westermarck. Mixture of 
race among animals and plants appears to cause a surplus of 
female births ;' while, on the contrary, incestuous unions, 
being injurious to the species, "have a tendency to produce 
an excess of male offspring.'" So, among half-breeds, the 
number of girls usually predominates ;" while among iu- 
and-in bred plants, animals, or men the reverse is the case. 
Hence it seems probable "that the degree of differentiation 
in the sexual elements of the parents exercises some influence 
upon the sex of the offspring, so that, when the differentia- 
tion is unusually great, the births are in favour of females ; 
when it is unusually small, in favour of males."' 

Now, it is a significant fact that polyandrous peoples 1 
show a tendency to close intermarriage among kindred ; ' 
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while poljandrous conntries are notoriously poor. "The 
Todas of the Neilgherry Hills," for instance, "are probably 
the most in-and-in bred people of whom anything is known," 
and among them "the disproportion between male and female 
births is strikingly in favour of the males." But the "coin- 
cidence of polyandry with poverty of material resources" 
cannot depend, as often asserted, "upon the intention of the 
people to check an increase of population, or upon the fact 
that the men are not rich enough to support or buy wives 
for themselves." For only in Tibet, with her nunneries, 
among such peoples, is there found a class of unmarried 
women y and polyandry is often seen in rich families; 
while in Ceylon "it prevails chiefly among the wealthier 
classes." With pastoral and agricultural peoples poverty 
would be no reason for the avoidance of individual mar- 
riage, since women are valuable for their labor and "fully 
earn their own subsistence." In some districts of the 
Himalayas, we are told, "it is the poor who prefer polyg- 
amy, on account of the value of the women as household 
drudges."' 

Accordingly as a general result of his argument, Wester- 
marck concludes that there is some reason to believe that 
[polyandry originates in a surplus of men "due, on the one 
hand, to poor conditions of life, on the other, to close inter- 
marrying. As a matter of fact, the chief polyandrous peoples 
I either live in sterile mountain regions, or are endogamous 
: in a very high degree."' It does not follow, however, that 
, a surplus of men will always produce polyandry, any more 
' than a plurality of women will always lead to polygyny. 
Other conditions must be favorable. "This practice pre- 
supposes," for instance, "an abnormally feeble disposition to 

1 Wbstxbicabck, op, cit., 475« 476, citing Stulpnagkl, in Indian Antiquary^ VII, 
185. Of, Spencsb, Principle* ofSociologyy h 688. 

sWbstermabck, pp. cit.^ 482,483. Cf, Mabshaul, A Phrenologist amongst the 
Todas, 110, 111, 221, pcuiim^ for illustrations. 
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jealousy ;" and this is actually a "peculiarity of all peoples 
among whom polyandry occurs."* 

The evidence adduced seems conclusive that polyandry 
holds a relatively unimportant place in the sociological his- 
tory of mankind. It is not of frequent occurrence; it is 
usually modified in the direction of monogamy ; and it always 
implies a considerable progress in civilization. The case is 
much the same with polygyny.^ It is not a mere limitation 
of promiscuity, as some writers believe,' but usually makes 
its appearance comparatively late in social history. It is 
found side by side with polyandry and does not grow out of 
it, as McLennan supposes. Finally, like polyandry, its im- 
portance as a form of sexual relations has been greatly mag- 
nified. True, polygyny is much more widely dispersed than 
polyandry, being found perhaps among the majority of races 
both in ancient and modem times.* Its rise is particularly 
favored by the economic and social forces which produce the 
patriarchal system.* But, on the other hand, among many 
barbarous peoples it is "almost unknown or even prohibited." 
Monogamy appears to be the prevailing form of the family 
precisely among peoples least advanced in general culture 

1 Wbstebmabck, op, cit,^ 515. 

2 On polygyny see Swindkrbn, Di9putatio de polygynia (1795) ; Weinhold, Die 
deiUachen Frauen^ II, IS ff . ; Post, Familienrecht^ 63 ff. ; OeBchlechUgeno8$en»chaft^ 
17 ff., 26 ff. ; KovALEVBKT, Tableau, 101 ff. ; Hellwald, Die mentch. Familie, 367-437 ; 
Mason, Woman'B Share in Primitive Culture, 222 ff.; Dabwin, Descent of Man, 
chaps, viii, xx ; Lubbock, Origin of Civilization, 143 ; Lbtoubnbau, L^ivolution du 
mariage, chaps. Tiii, ix, x, xi ; Wake, Marriage and Kinship, chap, -n ; Spenceb, 
Principles of Sociology, 1, 682-97; Stabckb, Primitive Family, 261 ff., pastim; Wbs- 
tebmabck, Human Marriage, 431 ff., and Index. For examples of polygyny see 
KOHLEB, in ZVR„ VII, 370, 379 (Papuas) ; VHI, 114 (Dekkan); IX, 824 (Bengal); 
X, 55 (Axteks) ; 97-99 (Bombay) ; XI, 432, 433 (Kamemn); Henbici, ''Das Recht der 
Epheneger," ZVR., XI, 134; Post, *'Die Kodiflcation des Reohts der Amaxosa,** 
ibid,, XI, 232, 233; Rehme, '' Das Recht der Amaxosa,'* ibid., X, 36. 

s For instance, Spenceb, Principlet of Sociology, 1, 672, 688. 

< See the enumeration of polygynoos peoples in Westebmabck, op, cit,, 431-85; 
Spenceb, op, cif., 1, 682, 683; Wake, Marriage and Kinship, 181 ff. ; Mason, Woman's 
Place in Primitive Culture, 222 ff. 

^Hbixwai^d, Die mensch, Familie, 866 ff.; Obosse, Die Formen der FamiUe, 
KMff. 
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and particularly in the economic arts.' It is highly signifi- 
cant, to take a single example, that among the Dravidian 
Veddahs of Ceylon, commonly regarded as anatomically and 
intellectually among the moat backward races of mankind, 
monogamous unions last until death disBolvea them. To 
those still untouched by foreign influences polyandry and 
polygyny are entirely unknown. There is no prostitution. 
Conjugal fidelity ia remarkable. Free courtship exists. 
Children are treated with kindness; and in general the Sar- 
asin brothers present a picture of pleasing domestic life 
among this singular people.' 

Where polygyny exists it is sometimes the chiefs alone 
who are "permitted to have a plurality of wives." Besides, 
just aa in the case of polyandry, "almost everywhere it ia 
confined to a very small part of the people, the majority 
being monogamous." It is so "among all Mohammedan 
peoples, in Asia and Europe, aa well as in Africa," Ninety- 
five per cent, of the Mohammedans of India, for instance, are 
said to be monogamists; and in Persia, it is reported, only 
"two per cent, of the population enjoy the questionable 
luxury of a plurality of wives." Among the American 
aborigines monogamy is the rule. Although polygyny 
widely exists among them, seldom are more than two wives 
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found.' Indeed the numerical proportion of the sexes 
throughout tlie world rendera it imposBibl© for polygyny to 
become the general practice.* 

Polygyny, like polyandry, is modified in several ways in 
the direction of monogamy. Often, as in Africa' and 
among many American peoples, a "higher position is given 
to one of the wives, generally the first married." She pos- 
sesses superior authority and becomes the real mistress of the 
household. Thus, according to Waitz, among the Eskimo a 
second wife is seldom taken unless the first is childless ; but 
in polygynous families the first wife has domestic precedence. 
The same is true generally of the red Indians of the north- 
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M. The Wj-andottBs allow polygyny if the wiles are talian frpin diflaroot ifcnlci, 
but polyandry Id prohibited: Powbll. "Wyandotte Society," A. ^. ^, S., XXIX.681. 
Sometimes "duogamy" is tonnd among the Saminolea: UacCaulbi, In V, Bep. Q^ 
Bureauaf Etk., tX, Among ths Sioux "a plurality of wjtbs ia required of a good 
hunter, since in the labors of the cbase women are of great servica": Dobset, 
"Slooan Sociology," XV. Rep. of Bureau of £'lA,,225i but the " majinmrn nnmbor 
ol ttlvos tbat ooe mao (an Omaba Sioui) caa have is three, e. c, tha first wife, her 

not kindred " : idem. " Omaha Sociology." 111. Rep. of Buraau o/ Eth., 261 : and 
compare Kohlbb. Zmt Vrgrtchirhtt der £he, (a B., 82, who flods hare an evidence 
of groap-marrioge. Oee wife la the rule among the South Americsa Abipoaes: 
DoBBiZBorrER, Aeeoitni, II, SOP, 310; and AppiacAs: GuuAaAJta, "Memorla." 
Reriit. Trimeni. Hit!.. VI. 307; and in general it is the prsTaleut form la Soath 
America: tlABTIDfl, Elhnographie, tl, 104; idem. Kcchittiulande, S3. Two trifee 
Is the BTOrage number among the Seri: UcQee, In XVIl. Rep. of Bui-eau of Eth.. 
Part I, no. 

iFora ooUatioD of the facts aa to the ratio of polygyniats to the whole popnla. 
tioonmoag polygyuous peoptaB, ooniialt Westbbhabck. op. <:it.,438~l2 ;r/. Ubllwald, 
Die mcnicA. Familie, tl3. 111. 
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west coast.' Among the Siouan tribes the bride's sisters 
sometimes become subordinate wives;' and nsually where 
there are several, according to Dorsej, the first wife and the 
last are "the favorites, all others being regarded as servants.'" 
The principal Indians among the Brazilian Tupinambte, 
says Souza, "have more than one wife, and he who has moBt 
wives is the most honored and esteemed; but they all yield 
obedience to the eldest wife and all serve her." She "haa 
her hammock tied up next to that of her husband, and between 
Ihe two there is always a fire burning."' Among various 
peoples it ia required "that the first wife shall beof thehoB- 
band's rank, whilst the succeeding wives may be of lower 
birth." Sometimes, as among the Chinese, the ancient 
Hebrews, and the kings of early Egypt, the secondary wives 
really hold the position of concubines,* Frequently the hus- 
band has a favorite whom he treats especially as his wife ; or 

I WiiTZ, Op. s«., m. 3tB, 828. In Iha Ongma Diatriot the ohUdron of ths Brat 
wife taka preoedenae: TcmNEB, op. cit., 190; c/. Niblack. "Cout ladianii." Rep. 
Smitli. Intl., laes, 3S7. 

iUcQk. 'ThB SioiiiiD lodiBDS," Xr. Rep. qT Bureau of Eth., ITS. 

tT)OTUiKT,"SiovanSocio\ogj," ibid.,iSS. Among the Sioooa Omabu, "wheoa 
mnii wishes to tuka a second ntifs ba slwais oaaEalta his first wife, reasoning thna 
with her: ' I wishj-ua l« haie less work to do. so I think of taking jronr sister, yont 
annt, or jiour brothot's daughter for mj wife. Jou oan then bate her to aid joa 
with your work." Should the first wife rofase, Che roan cannot marry tho other 
woman. aeDerally no objection is oSered, especlall]r i( the second womaD be one of 
tho kindred of the first wife. Sometimes the flrst wife will make the propoaition to 

her husband The first wife li nem deposed."— /dcm. "Omaha Soelologjr." 

III. Rep. iif Bureau of Etk.,SBl. 

• SOCEA, "Tralado DeMripMlo do Braill," Sevul. Irat. BM., IIY (IBSI), SU 
ff. Compare Mahttdb. EtkTiooraphit, IM-OS, IDS, lOt. notaa; idem, SwMtiiutsnd*. 
53, H. il. J8. 

>On these modiHoations see SpbiUCEB, PHntipiei o/ SocioIo«i. I.flW-98: Waib. 
Marriage and Kituhip. 190, W.ltaB..ZlO. "The phases of Ibis ou<lom|wl»e»ot dif- 
ferent gradoal ma» be practicallj difidsd into (a) those in which all atnan's wites 
baie equal rights, (h) and those where Iboro is aanperior wife (or wires) atid inferior 
ones, the latter being BOmelimes legal wives, and at others sIbto wives or ooDCo- 
bines."— WaKB, 197. 'The Siaroose oconpy the almost nniqne position of hayingfour 
olaKsos of wires, of which, howevor, tho alave wife answers to the coooublnHS of 
other forms of pDljgyny."-fftW., IB7. Cf. further. QWMaK, Die Formen der Fomilic, 
10e!WAiTi,^n»ir(>poloiri(.ni,sa;HELi,wAi.o, Die nKMcft-famiiw. 388,38a (China). 
UtlATZET, "The Indo- Pacific Oceans," .*m..,inliB»orian, VI, SM. 
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conversely, as among the Abipones,' he ie "bound by cus- 
tom or law to cohabit with his wives in turn." Finally, it ia 
important to note that everywhere bigamy, or rather duog- 
amy, ia the "most common form of polygyny, and a multitude 
of wives is the luxury of a few despotic rulers or very 
wealthy men."' 

Let us next consider the causes which favor the rise of 
polygyny. It is highly probable, in countries "unaffected 
by European civilization," that a surplus of women has 
exerted an influence in its favor.' Thus in India polygyny is 
found among peoples where there is a plurality of women, 
and polyandry where the reverse is the case.' Among the 
Kafirs and the aboriginal tribes of North America polygyny 
usually appears only where the women outuumber the men.' 
This disparity of the sexes may sometimes be due to the 
ravages of war;' but it is more likely, as in the case of 
polyandry, that it owes its origin to natural selection, abun- 
dance of nourishment tending to produce an excess of female 
births. Polygyny also arises from calculation. According 
to Wake, "abundance may be said to be the chief induce- 
ment to the practice;" and, as a matter of fact, it is usually 
the wealthier persona among polygynoua peoples who indulge 
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in tho luxnry of many wives.' Poverty and the approximate 
equality of the sesea, Sjjencer holds, are the natural reatric 
tiona of polygyny.' Again, "anperior strength of body and 
energy of mind, which gained certain men predominance as 
warriors and chiefs, also gave them more power of securing 
womeu; either by stealing them from other tribes or by 
wresting them from men of their own tribe.'" In this way 
the posseseion of a number of wives would become a mark 
of distinction. Consequently polygyny sometimes appears as 
the special privilege of the ruler or of a class i aod, as 
Spencer suggests, from its association with greatness it may 
gain popular approbation, just as monogamy may be thought 
"mean" from its association with poverty. "Even the reli- 
gious sanction is sometimes joined with the ethical sanction,^' 
as among the Chippewayans.' 

Various other reasoDs for the rise and spread of polygyny 
have been advanced. Among these are the motives arising 
in passion, such as man's love of beauty* and variety, and 
his unwillingness to practice abstinence in certain seasons.' 

1 Waee. op. cit., 119-81: Sfenceb, op. eit., 683. So the African hu as msnxwiTM 
■Bhocna boy; and onlji the rich in BiiciBDC Mexico [ndntged in potjgiaf. Waits. 
Anthropologie. U. IM ; IV. 130. AmoUK tbo Amsrican lodisiiB the cost and dUBooltr 
of feadicg tbom make ae<eral wives the ptEtUqhb of the upulooL Increased Ubor 
Kites the CaliComia Wintno woman lucreassd rights; "For then she extorta 
mimoKainT " : Batzel, Biilory of Mankind, n, 124. tBl {Chioa Bod Japan). Com- 
pare Avebi, "The ludo-Paoiflo Oceans." Am. Antiquarian, VI, 366. 

>SFENCEB,op. rti., 1,683, 8S1. Cf. 9t*bcke, op. «(., 261, who sfljB: "IttoUowa 
tioni the DBtaie of things .... that polfgamj can DeTsi hare been the nonoal con. 
ditioD of B tribe, Blnce it would have involTed tbe eiistence of twice as many 
women as mon. FolyRamT most nocossarilj haye bean restricted to the nobleat. 
riobest, and bravest members of the tribe." Speneet holds that pol^grni >■ oon- 
necled espocialljr with the " militant " stage ot saoletr. aa opposed to tbe ladustrial: 

3SPSNCBB.op.c»., I, 685,666, 
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More powerful than these is the "desite for offspring, 
wealth, and authority." In certain stages of advancement 
the more children a man has, the greater are his power and 
distinction. His "fortune is increased by a multitude of 
wives not only through their children, but through their 
labour.'" For this reason, in some cases where jealousy is 
weak, women cling to polygyny ; since by sharing the toil with 
otherathey hope that its burden may be lessened,' Spencer 
assigns another cause of the rise of polygyny which has 
enabled it to hold its ground even against the superior type, 
monogamy. For " under rude conditions," he believes that 
"it conduces in a higher degree to social self-preservation." 
The loss of population sustained by the ravages of war are 
thus repaired. A bias in favor of polygyny may be founded 
which will even come to be sustained by natural selection. 
"In a barbarous community formed of some wifeless men, 
others who have one wife each, and others who have more 
than one, it must on the average happen that this last class 
will be relatively superior- — the stronger and more coura- 
geous among savagea, and among eemi-civilized peoples the 
wealthier also, who are mostly the more capable. Hence, 
ordinarily, a greater number of offspring will be left by men 
having natures of the kind needed. The society will be 
rendered .... not only numerically stronger, but more of 
its units will be efficient warriors." Furthermore, there will 
be a " structural advance" as compared with lower types of 
the family. Paternity is certain; and, where descent is 
traced in the male line, "inheritance of power by sons 
becomes possible ; and, where it arises, government is better 

(be lensth ot tlms dDria«wbieh ■ womui snoklsB her ofaild; thirdt^. ibe soiaat 
tvqolremeJita of mvi whUa leadio^ a hnotlng or pnstoTHj mods of life^ fourthlj/' 
th« neeiilsnUl scarcitjot msni and. fifthly, tbs tniiinror eensDalit} ot man. or th* 
deslra for iuBuBtioe and power." 
1 Wbbtebiuhdk, O 



G, ISe; Sfihces, op. clt., I, 888. 
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maintained." The family cohesion is greater; and "this defi- 
nite descent in the male line aids the development of 
ancestor-worship; and so serves in another way to consol- 
idate society.'" For these reasons chiefly he regards 
polygyny as a type of marriage higher than polyandry; 
though he remarks that, "were it not for the ideas of sacred- 
nesB associated with that Hebrew history which in childhood 
familiarized us with examples of polygyny, we should prob- 
ably feel as much surprise and repugnance on first reading 
about it as we do on first reading about polyandry."' But 
this is too favorable an estimate of the relative social value 
of polygyny. It is doubtful, to say the least, whether 
morally and physically it is more favorable to the offspring 
than polyandry; and it is almost certain that it is far woi-se 
in its effects upon the home and condition of women.' This 
fact alone, when considered in all its consequences, far out- 
weighs the alleged relative structural advantages of polygyny, 
which besides have not been conclusively established. 

But, as a rule, neither polygyny nor polyandry is favored 
by woman, in whom the passion of jealousy is very strongly 
developed. " Polygyny is an offence against the feelings of 
women, not only among highly civilized peoples, but even 
among the rudest savages," It is a noteworthy fact that 
" among monogamous savage or barbarous races the position 
of women is comparatively good;"* while, on the other 



B Of polygynT, Lubbock. 



1 fipsNCB^ op. Gil., I, ASS, AB9, SM ft.. 8B7. CJ 
Origin Of Civititatwn, 112. 

ISFEKCRK.op. oil., I, nS. Cf. tbs similar tiew ot W*n, ilamaae and Kin- 
thip, 219. 

' Tbis evil effect Spencer himself empbaslies. though bo thinio polyevBT favar- 
able to women vboco the babiCat ia nntaiorable to Ibeir salf.siipport and mBa aro 
scarce: ojj. cil.. I, 882-9*. See Wakb.ojj. fie..Z19fl., lor tho relatively adianood con- 
dition ol vomen under polyandry ; and comiiare Ebllivald, Die mcntch. Famitie, 
marltea opinions us to the inflaonce of polyandry ; and Okobhb. Die 
tiHie, no, vho emphasiaea the degradation of woman amoog paatoral 
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band, polygyny is in almost every way degrading to the 
female sex.' Accordingly, under influence of ideas and 
sentimentB favoring the freedom and dignity of woman, both 
polygyny and polyandry must yield to individual marriage. 
With woman in its favor monogamy could never be entirely 
Buperaeded as the type of human marriage. "Polygamy 
must disappear as soon as a growing development brings into 
play permanent motives and fundamental forces.'" Among 
these forces is the "idea of procreative conditions" entering 
into the conception of fatherhood. From this follow chastity 
on the part of the wife, and consequently a limit to the 
sexual liberty of the husband. Out of this also sprang 
ancestor- worship, a powerful force in differentiating the 
monogamic household. " Even in primitive times, the char-/ 
acter, or soul — ^the inward, mysterious being — of the fatheit 

was supposed to decide the character of the child , 

The joy excited by the excellent qualities of a child was first 
aroused in the breast of a primitive man when that child 
owed its being to himself, and its excellence was a proof of 
the excellence of its begetter, that is, of himself. I venture 
to assert that even now this idea plays the strongest part ia 
what we call the voice of blood. .... Vanity, a sentiment 
which ia often condemned, yet not always blameworthy, finds 
sustenance in the moat trivial occurrences of everyday life 
from the thought, 'Here I trace myself; the child has 
inherited that tendency from me.' '" With advancing culture 
and the growth of altruism it is inevitable that monogamy 
should assert its right to prevail over all other forms of the 
family which have yet appeared among mankind. 

1 The tacts am oDllmited by Wiu. op. cit., U0a.,196B.: t/. SrwcM^ op. eil., 
I,(B3. 

iSTAKOSB, PrimiCiBt Familv. ZU. 

■ md., au-ee. On tbe inBaeoce of anoestor-woralilp aud<the eeose of propriety, 
»« Wakb, op. ciL, cliaps lii and lU, 2Z7 B.. ZM, Oi B. Cf. SrsHCEE, op. cit.. I. B81, 
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So we come back to the Btarting-pomt The complex 
phenomeDa of human eexaal relations have been examined 
in the light of ecientific criticism and recent research. The 
result seems unmistakably to show that pairing has always 
been the typical form of human marriage. Early monog- 
amy takes its rise beyond the border-line separating man 
from the lower animals. But, considering the aberrations 
from the type, development has been in a circla' At the 
dawn of bnman history individual marriage prevails, though 
the union is not always lasting. In later sttiges of advance- 
ment, under the infiuence of property, social organization, 
social distinctioDs, and the motives to which they gave rise, 
various forms of polyandry and polygyny make their appear- 
ance, though monogamy as the type is never superseded. 
"Nothing, indeed, is more favourable to polygyny," says 
'We8termarck,"thaa social differentiation.'" In its "highest 
and regulated form," declares Morgan, "it presapposes e 
considerable advance of society, together with the develop- 
ment of superior and inferior classes, and of some kinds 
of wealth,'" Furthermore there is direct evidence in some 
cases that a transition from monogamy has actually occurred.' 
At a still more advanced stage of culture, under pressure of 
those influences which have led to the social elevation of 
woman, polygyny yields in turn to monogamy. "When the 
feelings of women are held in due respect, monogamy will 
necessarily be the only recognized form of marriage. In no 
way does the progress of mankind show itself more clearly 

■ Soe Stabckb'b miiEttirlT snmmaiT Id chapter vil, " Uarriags and its DeTelop- 
nant," vbo raacbes tlie coaaluHioa presented in the text. WaaTEBiUBOB, chaps, 
xxi.iiii.uiv, obtains prBcCicallj the Bans resnjt. Compare also Waer, op. eit.. 
chap, ill, vho holds tbut group-mBrrinee in the Anstrilian and Fnnalnsa focms is 
the origiDal type ot matiiagB. Then follow polyandrj and polfnuji; and thsM 
are in (urn gupeneded b^ inoDOsniuf. HBi.i.n'ALD, Die M«ucK. Fatnille, SSt. 
deolarea that polyandrjrBDd poli'grny are the rule, and in tbiaaaiua mota"iiatiusl'' 



Theory op the Original Paibikg 151 

than in the increased acknowledgment of women's rights. 
and the cansee which, at lower stages of development, maj 
make polygyny desired by women themselves, do not exist 
in highly civilized societies. The refined feeling of love, 
depending chiefly upon mutual sympathy and uix>n appre- 
ciation of mental qualities, is scarcely compatible with poly- 
gynoua habits; and the passion for one has gradually become 
more absorbing."' But the later monogamy differs from 
the earlier in one important characteristic. The primitive 
monogamy " is not a form of marriage which can be regarded 
aa the expression of a marriage law; that is, it is not a form 
of marriage which is striving for the mastery, and which 
cannot tolerate other co-esistent forms of marriage. On the 
other hand the later monogamy, which arises from a distinct 
condemnation of polygamy, or from a secret aversion to it, 
ifi characterized by self-assertion, and seeks to exclude other 
forms of marriage."' 

For a full understanding of the evolution, which has here 
been sketched in outline, there remains, however, a fact of 
primary importance to which but casual reference has thus 
far been made : the element of contract in the marriage 
relation. This fact will receive some consideration in the 
next chapter. 

■ Ibid., GW. ' BiUQKB, op. eit., ZSt, S6S, !S5, SB, OS. 




[BiBLiooBAPHiCAL Note IV.— The literature [or this chapter may 
be more briefly indicBted. since it is iBrgelf identical with the authori- 
ties mentioned in Bibliographical notes I, II, and III. The researches 
of Starckc, Westermarck, Darwin, Letourneau, and Wako are ol pri- 
mary importance, and marriage by capture and purchase are ol course 
easential parts of McLennan's Studies I and II, and the Patriarchal 
Theory. Particularly valuable are the monographs of Dargun, JLfufter- 
recht tind Raubehe and his Mxitterrecht und I'aterrecht; Kulischer, 
"Intercommunale Ehe durchRaub und Kauf," in ZFE-jVlII; Kohler, 
"Studien Qber Frauengemeinschaft, Prauenraub, und Frauenkaut," 
ibid., V ; Kautsky, " Entstehung der Ehe und der Familie," in Koamot, 
XII; and Schrooder, Bo<;hteiUbrdui:)ie der Esten (Berlin. 1888). 
oontaining a descriptinn of many curious "survivalB." A mass of 
miEcellaneoua Information relating to marriage customs may also be 
found in Schmidt, Hockxeiten in Th&ringen (Weimar, IStti) ; Wood, 
The Wedding Day (New York, 1869) ; and especially in the HochzeiU- 
buch of Dflringsteld (Leipzig, ISTI). 

For a full and systematic treatment of ibe matrimonial law and 
usage of many low racee see the various books by Post, especially hia 
Entinicfclu-ngageachichte des Famitierirerhta, Anfdnge dfs Staats- und 
Recktsleben, and the Afrtkaniache Jurispr-udcnz. 

Illustrations ot matrimonial law and usage may be found In Henrici, 
" Das Volkarecht dor Epheneger," in ZVR., XI ; Kohler, '• Das Recht 
der Papuas auf Neu-Guinea," ibid., VII ; his " Das Recht der Birma- 
nen," and "Daa Recht der China." tioth ibid., VI; Farrer, "Early 
Wedding Customs," in his Primitive Manners (London, 1879] ; Volkov, 
"Rites et usages nuptiaui en Ukr&ine," in L'anihropoiogie. II, III 
(Paris, 1891-92) ; Ellis, " Survivals from Marriage by Capture," in Pop. 
Set. Monthly, June, 1891 (New York, 1891); Loring. "Marriage," in his 
A Confederate Soldier in Egypt (New York, 1884) ; Blumentritt, Ethno- 
graphie der Pkilippinen (Gothn, 1882) ; and Wessely, " Ein grlechiscbei 
Heiratscontract vom Jahre 136 n. Ch.," in Xenia Austriaca, I (Vienna, 
18S3). Useful material will likewise be found in Woinhold, Deittsehe 
Frauen (Vienna, 1882); Harrison, "Religion and Family among the 
Haidas " (Quean Charlotte Islands), in Joitr. Anth. Inat., XSI (London, 
1891); Crawley, "Sexual Taboo," ibid., XXIV (London, 1894-95); hia 
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Mystic Rose {Iiondon and New York, 1902) ; and Floessel, Die Sckteie- 
ffermuffcr (Dresden 1890). 

For the question o( semal aeloction with Darwin compare Wallace, 
Daneinism (London, 1891); Poulton, Colours of Animal* (New ^'ork, 
1890); and Weismann, Studies in the Theory of Descent (London, 1880- 
82). 

Hebrew marriage is treated bj Michaelis, Abhandlting von den 
Ehegesetzen Moris (GOttingen, 1768) ; hia Commentaries on the Laws of 
Moses (London, 1814); Lichtst^hein, Die Ehe nach moaaisch-talmudineher 
^u^oMunjT (Leipzig, 1879); MielzinEir, The Jeivish Law of Marriage 
and Divorce (Cincinnati, 1884) ; Weill, La femme juive (1874) ; Kurtz, 
Die Ehe der SOhne Qoltes mit den TCchtem der ^enacA«n (Berlin, New 
York, and Adelaide, 1857); hi&DieEhe des Propheten Hosea (Doiptti, 
1859) ; Stubbe, Die Ehe t'm AlUn Testament (Jena, 1886) ; Ellis, "Mar- 
riage and Kinship among the ancient Israelites," in Pop. Svi. Monlhlj/, 
XLII (New York, 1892-93), 325-37; Bergel, Die EheverhOltjiisse der alien 
Juden (Leipzig, 1881); Duschak, Das mosaiseh-talmudische Ehereeht 
(Vienna, 1864); especially DoUingor'a rare book, Heidenthum und 
Judenthum (Regensburg, 1857), containing a comparison of Grecian, 
Raman, and Hebrew lawe and social customs. For Babylon see the 
works ol Simcor, Sayce, Kohler, and Haupt mentioned in the Biblio- 
graphical Index. I. 

For the matrimonial institutions of China, see Parker, "Compara- 
tive Chinese Law," in China Review, VIII (Hong-Kong, 1879-80); 
MoUendorff, Cos chinenische Fami/ienrecftJ (Shanghai, 1895); Katscber, 
Bilder aus dem chinesischen Leben (Leipzig and Heidelberg, 1881) ; 
idem, Aus CAino (Leipzig, 1887); Tscheng-ki-Tong, Chinese Painted 
by Tfcewwe/ties (London, 1885); Arflne.Z/i Chi7ie/amii»fr« (Paris, 1883); 
Hue. Chinese Empire (London, 1865); Gray, China (London, 1878); 
Fielde, "Chinese Marriage Customs," in Pop. Sci. Monthly, XXXIV 
(New York, Dec. 1888); Kohler, "Aus dem chinesischen CiTilrecht," 
ZVR., VI: Giles, Chinese Sketches (London, 1876); Grosier, De la 
aiine. Tome V(1819); and Smith's valuablo Village Life in China 
(New York, Chicago, and Toronto, 1899), especially Part II. For the 
usagas of allied races see Rockhill, " Notes on the Ethnology of 
Tibet," in Report of Smith. Inst., 1803, Nat. Museum (Washington, 
1895); Kohler, '>Studien aus dem japaniachen Recht," in ZVR., X; 
Koehne, "Das Recht der KalmQcken," ibid., IX; Dalmaa, Les Japo- 
nais {Paris, 1885); Daigoro, " Family Relations in Japan," in Transac- 
tions of the Japan Societ-g, II ; Rein, Japan nach Reisen und Studien 
(Leipzig, 1881); Hitchcock, "The Ainos of Yezo, Japan," in Report 
of Smith. Intl.. 1890, Nat. Museum (Washington, 1801); Araki, 
Japanisches Eheschliessungsrechl (GOttingen, 1893) ; Loti, " Woman 
in Japan," in Harper's Monthli; (New York, 1890), LXXXII, 119-31; 
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and Titsingh, OHmoniei usities an Japan (Pat'm, 1822), the fii^t vol- 
ume contaimng very curious and valuable matter concerning wedding 

CUStoiDS. 

By far the most thorough and comprehensive researchea regarding 
the culture and social life of the American aborigines have been made 
by American Rcbolars in the ContributUmi to American Ethnology, 
the Reports of the Bureau of Ethnology, the Report* of the Smithto- 
nian Institution, including those of the National Museum, and in 
various periodicals, notably the Avierican Antiquarian and the Ameri- 
can Anthropologist. The most important of the^e papers for Indian 
marriage and family customs are Dorsey, "Omaha Sociology," in ///. 
Rep. of Bureau of Eth., 205-370 (Washington, 1884), supplemented 
byhiH "Siouan Sociology," i&irf., XV, 2C&44 (Washington. 1897); Mc- 
Gee, " Siouan Indians," ibid., XV, I53-2(M : idem, " The Seri Indians," 
ibid., XVII, Part I (Washington 1808); Mooney, "Siouan Tribes of 
the East," in XVII. Rep. of Bureau of Eth. (Washington, 18&4) ; Ri^s, 
"Dakota Grammar, Texts, and Ethnography," in CotitrOiutiona to N.A. 
Ethnology, IX (Washington, 1893) ; and the elaborate work of Powers, 
"Tribes of California" (Washington, 1877), constituting the third 
volume of the same series. Some important illustrations of the matri- 
monial usages of the Eskimo may be found in Murdoch, " Eth. Results 
of Point Barrow Expedition," in IS. Rep. of Bureau o/E(fc. (Washing- 
ton, 1892) ; Nelson, "The Eskimo about Bering Strait," ibid., XVUI, 
Part I (Washington. 1S89); and Turner, "Ethnology of the Ungava 
District," iWd., XI (Washington, 1894). See also MacCauley, "The 
Seminole Indians," ibid., V (Washington, 1887) ; Stevenson, "The Sia," 
ibid., XI, 3-157 (Washington, 1894) ; Hoffman, " Menomini Indians," 
ibuL, XrV (Washington, 1896); Grosamann, "The Pirns Indians of 
Arizona," in Jieporl Smith. /ni(., 1871 (Washington. 1873); Beckwith, 
"Notes on Customs of the Dakotahs," ibid., 1886, Part I (Washington, 
1889) ; Willoughby, "Indians o( the Quinaielt Agency," ibid.. Part I ; 
Eells. "Twana.Chemakum, and Klallam Indians," ibid., 1887 (Washing- 
ton, 1889) ; Niblack, " Coast Indians of Southern Alaska and Northern 
Brit.Col.,"t&td.. 1888, Nat. Museum (Washington, 1890) ; Boaz, "Social 
Organization and Secret Societies of the KwakiutI Indians," ibid., 1896, 
Nat. Museum (Washington, 1897); Stephen, "The Navajo," in Am. 
Anthropologist, VI (Washington, 1893); Grinnetl, "Marriage among 
the Pawnees," ibid., rV( Washington, 1891); Corbusier, "Apache-Yumaa 
and Apache-Mojaves," in Am. Antiquarian, VIII (Chicago, 1886); 
Beauchamp. "Aboriginal Communal Lite," ibid., IX (Chicago, 1887). 
attacking Morgan's views; Peet, "Village Life and Clan Residences 
among the Emblematic Mounds." ibid., IX ; his " Ethnographic Reli- 
gions and Ancestor Worship," and his "Personal Divinities and Culture 
Heroes," both ibid., XV (Chicago, 1893) ; Powell, "Wyandotte Society," 
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in Proe. Am. Asuoc. Adv. Sci., XXIX (Salem, 1880); Bcaucbamp, 
" PermsDence of Early Iroquois Clana and Sachemehipa," ibid., XXXIV 
(Salem, 1886) ; Msllery, "Israelite and Indian," ibid., XXXVIII (Salem. 
1890); Fletcher's papers on totemism and animism in "Emblematic 
Use of the Tree in the Dakotao Group," and her "Study from the 
Omaha Tribe," both ttnd., XLV, XL VI (Salem. 1897-98); Halbert. 
"Courtship and Marriage among the Choctaws of Mississippi," iaAtner. 
Naturalist, March, 1832; Carr, "The Social and Political Position ot 
Women among the Huron-Iroquois Tribes," XVI. Hep. of Peabody 
Museum (Cambridge, 1883). 

Very valuable early notices of the social customs of the Brazilian 
Indiana may be found in Stade, Captivity among the teild Trilies of 
eattern Brasil, 3547-d3 (London, 1874); Anchieta, "Inlormaoao dos 
Casamentos doa Indios do Brasil," in Jtevista Trimensal, VIII (Rio de 
Jaoeiro, 1867); Souza, "Tratado descriptlvo do Brazil em 1587," 
Revista do Instituto Hist, e Oeog., XIV (Rio de Janeiro, 1851) ; LiSry, 
Dii mariage, polygamie, et degree de eonsanguintti (.3d ed., Geneva, 
1585) ; D'Evreui, Voyage dan» le nord du Brisil, 1613-14 (Leipzig and 
Paris, 1864); Moure, "Lot Indiens de la province de Matto-Orosso 
(Brfoil)," in youvetlet annates dea voyages, 1862, II (Paris); Guima- 
rfies, "Costumes e Linguagem dos Appiaac^ . . . . de Matto-G rosso," 
in Revi»ta Trimensal, VI (2d ed,, Rio de Janeiro, 18^) ; and Magal- 
hies, "Pamilia fl ReligiSo Selvagem," Revista Trimensal do Insttttito, 
etc., XXXVI (Rio de Janeiro, 1873, 1876). With these may be read the 
important accounts otLBQtau,J/(Eurjcf«9jaut'ac7es (Paris, 1724); Pratz, 
"Des mceura et coutumes des peuples de la Louisiane (Natchez)," in 
hiaHtst.de la XouMidne, II (Paris, 1758); and Dobrizhoffer's descrip- 
tion ot "weddings" and "marriages" in hia Account of the Ahijiones, 
an Equeitrian People of Paraguay (London, 1822; Latin ed., 1784), 
among whom he lived as missionary for eight years after his arrival in 
1749. There is also a very interesting passage in Humbolt, Fue« de 
Cordintrea (Paris, 1810). See further Von den Steinen's Unter den 
NaturvOlkem BrasUiens, 1387-3 (Berlin, 1894); Martius, Von dem 
Reahtazustande unter den Ureinwoknem Brasilienii (Munich, 1832) ; 
which is reprinted with other matter in his BeitrOge zur Elhnographie 
und Sprachenkunde Amerikaa eumal Braailiena (Leipzig, 1867) ; and 
Adam, Hi* parler des hommes et du porter deafemmes dans la langue 
Co ralfie (Paris, 187!) ). Much material isalso contained mBla^n. Eskimo 
Tribea (Copenhagen and London, 1887); his Tales and Traditions 
of the Eikimo (Edinburgh and London, 1875) ; Catlin, North Ameriean 
Indiana (London, 1841); Schoolcraft, Indian Tribea (Philadelphia, 
1^3-56); Bancroft, jValiue Jioces (New York, 1875-76); Kohler, "Das 
RechtderAsteken,"in2Tfl.,XI; Vols, m and IV of Waitz, .rfnrtro- 
pologie; Krause. Die THnldt-Indianer (Jena, 1885); and Bandelier 
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"Social Organization and Mode of Government of the Ancient Meii- 
cans," in llep. Peabody Museum, II, ffi7-699, 

Among the many worlcs cited in this chapter which have already 
been enumerated in preceding Bililiograpbical Notes especiall; impor> 
tant are those of Jolly, JjeiHt, Kraune, Rosabach, Morgan, Bernhftft, 
FriedricbR. Spencer. Lubbock, Ploss, Lippert, Robertson Smith, Finck, 
Grosse, Uellwald, and various writings of Kohler.] 

EvEKVWHEBE among our ancestors, when authentic history 
dawns upon the institutions o£ the Germanic race, marriage 
18 effected by means of a contract. The transaction is a 
contract of sale through which for a price the bride is con- 
veyed by the father or guardian into the bridegroom's hand. 
But, as will appear later, the eloment of sale ia rapidly taking 
on a symbolical charactt?r. The questiou arises in the outset 
as to the antiquity of contract in marriage. Is it of com- 
jmratively late origin, as is often assumed ? Or can the 
element of agreement, of consent of the parties, be traced 
from the very beginning of the human family ? Again, 
what U the character and what the historical significance of 
marriage by purchase ? Ia it the earliest form of matri- 
monial contract, and does it constitute a universal phase of 
development subsequent to that of capturing women ? 

I. WIFB-OAPTUKB AND THE SYMBOL OF BAPB ' 

According to McLennan, as we have already seen, capture 
as a means of getting wives is a universal practice among 
primitive men. It is due to polyandry occasioned by a 
scarcity of women ; it leads to exogamy ; and it is generally 

iFor wifB-oaptnro see McLennan, SIvdia. I, SI ff.; It, E7 ff., ZSg ff., poufm; 
Fatriarchial Thtom, ohap. xili; Paar, Famitlenrtclit. 97 B.. 137-57; OeKhUicKttov 
noueruchafl. M S.: nr^mtng da RtchU. 47, E7i Anf^nocVa; Orand Iii(wn, n O. ; 
ZtO; AfrikaviichaJvTitpTiidaa, I, ISt S.; HellwAi.d, Die mCTitfh. Famitie, ITS-Wi 
QkOhhk. Die Famtm ier Faniiie, KB ff.; Aobbub, EnJuH'otlunp "to* £Ae. 79 ff.i 
KuLiacnEB. "lutDrcornmnDalo Ehedureb Baab und Ksaf." ZFE.. 1, 192 ft. ; IJtOdb- 
ITEAU, L'ttmtvtion dv muHatie. 11l>-':!9; DAimim, Mutiemcht vnd Saubtftf; 
ScmoEDEB, BochietUlirancKe der Ettcrt, It ff-i Wbbtebmakck, Human Marriagt, 
S8S-WI; StakCKB, FrtmlHfe family, a»ff.,pa«fm,- Imbsikk. Origin of Civilitalion, 
101-33: QiBAnD-TBULOs, LMoiifl'nor, inff.i Lifi-kbt. CcKfticWc: .(rrFamilie, 12 ft., 
l(ialr.,R>-IlS. IISS.: idem,KulliiTgeachichU,il.9iB.,i.ia,UH: VI ^Bx. Marriage and 
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flnperseded by contract in the form of wife-purchase.' The 
evidence of the former universality of the custom is derived 
from two sources: first, the existence of actual wife-capture 
among many peoples in all parts of the world ; second, the 
symbol of rape in the marriage ceremony or in the prelimi- 
nary act of taking the woman. The symbol, it is held, con 
be accounted for only as a survival of real capture. Other 
writers agree with McLennan in regarding the evidence as 
conclusive. Such, in effect, is the view of Dargun, though 
he admits that it cannot with absolute certainty be assumed 
that capture was ever the only form of marriage recognized." 
Post, on the other hand, declares that the universality of 
wife-stealing ia beyond question; and he holds that it is a 
natural incident of the genealogical organization of society. 
It is connected in the closest manner with the exogamous 
system peculiar to that organization, appearing as one of the 
means by which marriage can be brought about between 
members of different gentile groups. It was, in short, the 
legal means of procuring a wife.' 

Nevertheless, a careful study of the facts makes it almost 

Sintkip, KB^, MS ff., 3CB, 330; K0HI.EB, "Stadieu," ZVB^ V, 33<-SBi FbIedricbb, 
"FamitionsCufea nnd EherorineD." ibid,, X. Z12, 213: Bnasnorr, ' Prfneliiien del 
earopftiscboa Pamillenrflcbts." ibfd., IX. SSS-WSi Leiht, Xlt4ri*cAa Ju* OentiMm, 
V»a.; Zmiokodbbi, CiflMuHer, 2*B ff.; Kadtbbi, in ffomat, XIl. !S9 ff., 838 ff.: 
HiLDiBBAND, (TdwrdfU/'roblen.n B.i Hedblbb, /lutihtfioiiCTi. II, Zn-SSj Ui'ceb, 
Horde vnd Familit. IflH B..pattim; SfbNCbB, in Variimt FraernenU, 71 S., replrioc 
to MaLeaDBn. 

1 UrliENHAN, Sfttdin, I, chaps. U-tI, pmtim ; Patriarchal TTuory. chap, ilii. 

]"EiD cwDitfls, bomerksngwertes FBCtnm ist, dans M TeigebUch wSrs ein Volk 
finiloii m wotlen, ton wnlchem dirukt srwieeen nsrden IcOncte. es echliesse gegea- 
Irtrtig cAramtlichs Ehon auf dem Wesc des Baabcs, oder habe sie jemals nur anf 
diesem Weae soachlciKsen. Daher kaon nioht ml( Toiler Slcberheit bebauptet 
werden. dor Fraoeoraub eel J» eiaiigo EbsschliBssuDgsforni gowosan. Dm ao 
vahncheinlicher 1st es. daes er gewOboliche. vorbarrge bends EhowhliessBiifisIoriD 
war, da sioh nor unl«r diescr Voraussotznng dis allgemeius Anwondong dsr 
KntfUbrangsBTiiibolik bei dsusiazelnea VOIkem cikUreo Itsst."— Dabouh, ifuUsr- 
rtrht und Raubehe, 79, 80. 

> P<HT, Familient^tU. 117. 13S, KosLKB also ngarda oaptare as a soDeral Raga 
preoediagUiat of vife-pacshntie: " Studieu," Zl'K., V, 530; idem. "lodi^cbsB Bh»- 
undFamilionrpchl.'Wfeicl., ZfR., ni,312 B.; and such also ia tho Tiaw of IilPPBET, 
aacMchU der Familic. 12 ff., M, Bi-llB. 
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certain that the significance of wife-stealing as a Bociological 
element has been greatly exaggerated, and its true relation 
to marriage strangely miennderstood.' It is perfectly natural 
that savage or barbarous races shonld seize women as a part 
of the ordinary spoils of war. Everything portable becomes 
the prey of the victor. "The taking of women," to repeat 
the forcible words of Spencer, "is manifestly but a part of 
this process of spoiling the vanquished." They are "prized 
as wives, as concubines, as drudges.'" 

Accordingly, it is not difficult to collect examples of the 
actual capture of women to serve as slaves, mistresses, or 
wives at the pleasure of the captor. Among the aboriginal 
American tribes, we are told, the practice is originally found 
in its "greatest perfection."' From Cape Horn to Hudson's 
Bay women are regarded as legitimate booty. The Horse 
Indians of Patagonia fight with each other, tribe against 
tribe, the iasuea of victory in every case being the "capture 
of women and the slaughter of men." The Patagonian Oens, 
or Coin-men, make systematic excursions every year at the 
time of the "red-leaf" to "plunder Fuegians of their women, 
dogs, and arms."* It is even reported of the Caribs that 
they depend so much upon the securing of foreign wives in 
war that nowhere do the women speak the same language 33 
the men,' and a similar statement is made concerning the 
Brazilian GuaycurQs' and some other peoples,' But iu 



[s thfl view of Lbtoheneaii in his nblo disciiiuloii of thi 
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iSfehobb, Prioctpla o/Sociolofff I, MO. ' HcLehh*h. atuditi. I, 31 ff. 

«I(-i<I.,32i LBniDBi(BAD,oi>.ei(.,114: rouocMnrfAeJdi'enlureandfloaiile, 11,205. 

iAdau, Ou purler cJetftommei. 2 ff.; Maktich, R«*(a«i»Jande. 5i; Lhtoububjiu, 
Op. Hit., Hi! UdI^hman. op. cU., I, SS, 31; WesTEBntBCE, Bvman Marriage, SS3; 
Waitz. Anihropologte, III, S5Si Dakodh, Uutlerrecht Mnd Ba*bthe. 82. But Boe 
Cbawlet, ilgUic Roae, ta-48, who bellsm tbe diSereocs at IsnguDgB k oae of tbe 
raanlts ol the toat of stiI which canwa sex^egregatioD aod ssioal taboo. 

iHastii-b. Stluu>logle. 1, 1<». 101; >'dao, BeeMuuttimde, U, 62. 

1HKI.I.WALI1, Die menteK. Familie, ISS. 
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North America the capturing of women for wives has nearly 
disappeared. 

The practice of capturing or forcibly abducting women, 
though rare, exists among the Hottentots and elsewhere in 
Africa.' It prevails throughout all Melanesia, where abduc- 
tion is described as the "primitive means of procuring wives 
or rather slaves, absolutely at the pleasure of the ravisher."* 
It has existed ia Tasmania, New Zealand, Samoa, New 
Guinea, among the Fiji Islanders, throughout the Indian 
Archipelago, and to a very limited esteot in Australia.' For 
the Finnish-Ugrian and Turco- Tartaric peoplea proo& of 
the present or former esisteoce of the practice have been 
collected-* 

There are abundant evidences of woman-captnre de facto 
among peoples of the Aryan stock. It existed among the 
ancient Q-ermans;' and according to Olaus Magnus, the 
Scandinavian nations were continuously at war with one 
another "propter raptaa virgines aut arripiendas.'" The 
same writer says that it " prevailed in Muscovy, Lithuania, 
and Livonia;" while among the South Slavonians actual 
capture "was in full force no longer ago than the beginning 
of the present century."' Such was the case in Servia, where 

ILETDDBNEAU.op.cfl., 113, Itli Wbsiebiuecs, op. cil., SM; Post, AJrikanitche 
jMriapnuienx, 1, 324 S. 

3 Letocbnmao, op, cit, 111. 

■ DAsam, op. cil.. 81: WsaTS&UABCi, op, at.. 381 1 Pibon and Bowrrt. ITanu- 
larniondEumoi.USS.i Uatoews, "Aastrnliaii Abarifcinea," Jimr. Eoy.Soc-.a.S. 
Wala, Xxni, iff!; SuTTa, Aborigina of Victoria, II, SIS; Sfehcbb amu Qu.UUi. 
native THba qf Cent. Atutralia, lOZ-5. 551-56. 

• See eapecisllf Scdeoehbk, SDchiei/ibrdurte ; Bdcb, Die Woljaken, *9 B.; 
EoHLEB."9tua[«i." ZFR..V, 331(1.; sad bin " Praaeaworbiuis oudFraaeDraab im 
llDDiscbeo Heldanepos," ilUd.. TI. m B. 

bDABQDtt, op. elL. 111-40; Wetmhold, DeuCifAe Frautn, I. 308-10; GhOU, 
DmUehe RechtiaUerlhamer. MO; Webtebmabck. op. cit., ISH^. 

(WkstSbhIbcK. op. cit., 387. oltinn Oi.aob Maqhcs, Bittoria de gcntitria tep- 
Itmtrianalibut. Book S. chap. ii. 3SS. C/. also UrLENNAN, op. cit., t. Si ; and Dabt 
SUM, o;i. ci[..95-S7, who glTM the passDRO trooiOlaiu. 

iWestehuahi;*, op. cil., 381, ComiiBre Kovai.btbei, ifod. Cuilami uiul Ancient 
Lam qf fiuuia. 23. Zl. 
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it was the custom either to lie in wait for a girl of a neigh- 
boring village to bear her away as she went out for water or 
to tend the Hocks; or else an armed assault was made upon 
her home. Murders were thua often committed; for the 
attacking party were resolved to suffer themselves to be 
killed rather than give up the girl, and all the inhabitants 
of the girl's village took part in the fray." According to 
Dargun, the Slavs are as conspicuooa among the Aryans for 
wife-capture and its survivals as are the Aryans, for the 
same reason, among the great divisions of mankind.' It is 
not at all unlikely that the custom of wife-stealing existed 
among the early Romans, even if the story of the Sabine 
rape be dismissed as merely an etiological myth to explain 
the symbol of capture in the marriage ceremony.' Without 
doubt it was also common among the primitive Qreeks ; and 
"even now, according to Sakellarios, capture of wives occa- 
sionally occurs in Greece.'" It is found "among the abo- 
rigines of the Deccan, and in Afghanistan;'" while it was 
known to the ancient Hindus. The code of Manu mentions 
capture as one of the eight legal forms of marriage. "The 
forcible abduction from home of a maiden crying out and 
weeping, after slaying and wounding her relatives and break- 
ing in, is called the Raksasa form;" but this is only for the 
military class.* 

iDAKauN,op.riX,m.9(i SchboEDXb. HDcAiethhrduf Ar, 18; KoLlnrnEK. "Inter- 
oommunale Ebedureh Raabond Kant." ZF£., X, 19T; D13sjiiaawsi.D. HoduaUlmch, 
TS,77. 

I DARacN, op. eft.. 9i, 

'IbltCUn-lUt; RoasBACR, /)i« rflmucAe Jnke, 214. ZIS, SIS ff. I Ldbboci, Orim'n q^ 
Ctmtiiatioit, 12* i Scheoedkb, op, ciC, IS. 

• WEaTSRHAKCE, op. cft.MS.citlnitZtnaBOIiaKt. Die UuUer bei den Palkcmila 
aritlien Btamma, 2S0. For the Bncieat Qresks tee HC1.BNNAH. op. cil., I, (4-IS; 
Dabqun, op, cil,, Wj ScDROBDEE, Op. cit,, IS, IS; RosBBACH. op, cit., SIS. Aoeordluti 
lo Dbdza. EkebtoHtndtuia. S; idem, Fottgamie vnd PclHIial. 79. M, K. oapCars of 
vomen tor wives eilstsd oolj la iMolated casSB amoiut Cbe HDCient RolleDBS. 

<• UoLdiHRAH, op, ctf., I, as, citing Campbell's Indian Jovnal (ISMI, 400, aad 
IiATBAM'B Daeriplive EMnolopv. U, ^S. 

•BuENEi.1. AMD BoFxnis, OnfinoRCO of JVaitw. Til, tsb. S3. Z6. pp.48, 19, t8»-ei. 
(!f. McLeshan, op, cit; 1, 12, 43; Daoooh, op, cit., 93j WritKb 
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The capture of women for wives is very promitient with 
Bavage or barbarous peoples of the Semitic race. "At the 
time of Mohammed," says Robertson Smith, "the practice 
was universal" among the Arabs. "The immunity of women 
in time of war which prevails in Arabia now is a modem 
thing; in old warfare the procuring of captives both male 
and female was a main object of every expedition, and the 
Dlwftn of the Hodhail poets shews ns that there wae a regu- 
lar filave trade in Mecca, supplied by the wars that went on 

among the surrounding tribes Very commonly these 

captives at once became the wives or mistresses of their cap- 
tors — a practice which Mohammed expressly recognized, 
thoQgh he sought to modify some of its more offensive 
features. Such a connection does not appear to have been, 
properly speaking, concubinage." The sons of a captive 
woman suffered no legal disability. "According to Arab 
tradition the best and stoutest sons are bom of reluctant 
wives. And so Hfttim, the Taite, says: 
'They did not give us Taites their daughters in marriage: 

but we wooed them against their will with our swords. 
'And with us captivity brought no abasement to them: and 

they neither toiled in making bread nor boiled the pot. 
'But we commingled them with our noblest women: and they 

bare us fair Bona white of face [(". e., of pure descent]. 
' How often shalt thou see among us the son of a captive 

bride: who staunchly thmats through heroes when he 

meets them in the fight!"" 
But nothing can exceed the brutal ferocity with which 
sometimes the people of Israel supplied themselves with 

LrrouBinUi:, L'fvolution du m<ina(re,llS; LkIbt, Alt-ajitcKe» Jut OentiuM, ISA If.; 
KoBLEB, "iDdlsflhes Eho- and Familionnnht." ZVR.. HI, Ml S. ; Mathe. Hindu Lav 
and, dotfc 70, TI, SO; St&boedih, op, cii„ K; Joi.I.T. RecMUc^ Bttllting der Frautii 
bei den dlfem 7ndem, 19{ idem, Hindu Laa qf Partition. 73 B. 

I RoBEBTBON Bhttb, Kintkip aiut ilarTiiwe,T2~H; cf, LETODBMBAit, op. cit,, IIE, 
US: KOBLBK, '■ Du ToiiilamltlKlie Reoht dor Anber," ZVR.. VIU, UO, 3U. M7. 
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women. The Hebrew Bible containa various etriking illua- 
trations of the practice. Contrary to law, which forbade 
intermarriage with the gentiles, members of the military 
class were allowed to marry foreign women taken in war,' 
On one occasion the tribe of Benjamin, or rather the rem- 
nant of it which had escaped the sword of Israel, stood in 
sore need of wives ; but their brethren had sworn not to give 
them their daughters in marriage, nor could they legally 
marry gentile women. "The difficulty of procuring wives 
for Benjamin — which Israel made ita own difficulty — was 
solved by the wholesale slaughter of the inhabitants of Jabez- 
Gilead, whose population yielded 400 virgins; and next by 
the men of Benjamin enacting a rape of the Sabines for 
themselves, each man seizing and carrying off one of the 
danghters of Shiloh to be hie wife, on an occasion when the 
women met for a festival in certain vineyards near Bethel.'" 
In this case the spoila of treachery and war were Jewish women. 
At another time the alien Midianites were conquered; 
and at the command of Moses the women and even the 
male infants which the soldiers had spared were deliberately 
slaughtered. The virgins alone, thirty. two thousand in 
number, were kept alive; and these were divided among the 
people precisely as was the other Ixmty, even the priests, 
apparently, receiving a share.' 

It would be a very easy matter to produce further exam- 
ples of a custom which appears as a simple incident of war 
and rapine at certain stages of human progress. Everywhere 
among rude men we find lust and physical force triumphing 
over the weakness of woman. In the successful foray or in 



Juxta diMciplinam I 

s McLknham. o 



(curuni, lib. T. cap. liii, tol. 617. 

ir..I,4lt.l7: LXTOimiiEitD, np.cil.. US; cf.Judg^ahups.lO.a. 

. ef, LiETOtrKKKAo. op. cit,, US. lis ; Hrllwald, Die meiuch. 



KiSE op THE MaBHI, 



: Cost 



the sack of a town she is treated merely as a part of the 
prey, becoming the slave, the concubine, or even the wife of 
the spoiler, "But in these bmtal practices," it is patent, 
"there is nothing which bears even a distant resemblance 
to marriage." ' It ia highly necessary, as Letoumeau 
rightly insists, to distinguish sharply between rape and 
the marriage institution. So-called inarriftge by capture, 
be declares, is not a form of marriage at all; "it is merely 
a manner of procuriug one or several wives, whatever 
the matrimonal system in tise."" As a matter of fact, 
actual wife-capture usually, perhaps always, coexists with 
regular forms of marriage. Thus, as we shall presently 
see, it frequently makes its appearance side by side with 
wife-purchase; and sometimes the transition from capture 
to purchase, as a means of procuring wives, may be clearly 
perceived. 

Accordingly Letoumeau is of the opinion that the name 
"marriage by capture" should be reserved for legal and 
pacific marriages in whose ceremony the symbol of rape 
appears.* But even this ia too broad a use of the term, which 
at most can strictly be applied only to the comparatively 
email number of cases in which the form of capture is an 
essential part of the legal ceremony. For the symbol occurs 
in every shape and in every grade of signiiicance, from the 
brutal combat of the Australlau savage to the harmless prank 
of casting the old shoe with which among ourselves the 
wedding festivities are enlivened. It exists in connection 
with every phase of development, from the rudest savagery 
to the most advanced type of Aryan culture; and it is found 
among the same people, sometimes in various forms, side 
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by Bide with actual capture or associated with the most re- 
fined conception of the marriage relation.' 

A very few lllnstrationB of these curioua practicea, selected 
from the mass of material available, must here suffice.' 
Sometimes there is a pretended abduction of the bride by 
the bridegroom. Among the Eskimo of Caj)e York, for 
instance, the marriage la arranged amicably by the parents 
in the infancy of the parties. Nevertheless the wedding 
ceremony simulates an abduction. The bride "is obliged 
by the inexorable law of custom to tree herself, If possible, 
by kicking and screaming with might and main, until she 
is safely landed in the hut of her future lord, when she givos 
up the combat very cheerfully, and takes poaseasion of her 

1 DARODN'i oUsatBoatloD of psoples. bt 
oaptnie in its Tariona tornis, wiU be toand 
SZ, 138, 139|. Tbej kre dlridod into two major cUb* 
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3. In the third Rrade ate peoples amonit vbom tbe abdaction of the bride, no 
longer aeoompaniBd by actual Tiolenee, is a lejial requiremeut, thongh preceded by 
consent of the guardian. Besides nou-Ariau elamplsB, hero are found the Bomana, 
aneiont Greeks, Slats, possibly the Qormans, 

II. Peoples among whom wite-captare eiiists as a sorTiTal in merely symbolical 
form and without iKgal significance. Eiumpleu among nearly all peoples In erery 
Htage of advancement. 

Cf. the similar classification of Post, Familienralil. 139, 110. 

3 On tbe form ot capture, »« DabODm. op. ci(.. 86-92, 102ff., lllff.: Hellwald, 
op, cit.. !»8-305i QbobbK, Die Fonnea der Fataitit. lOSff, ; Scuhokokr, Hoclizdit- 
brauehe.Ufl.; Eohleb, "Btadian." iTrs., V. 33tff.; and tor examples, Kobleb 'a 
papers in Z>'R.,Yn. 371 (New Guinea): VI. 33S, 339, 39S (Boumania); IX, 32S (Ben- 
gal); XI, 51 (Ailets), 438 (Kamerun); Bebke. "Das HechtderAmaaoBB,"j;t-R.,X, 
38; LETOHaKRAii, op. cil,, 117-S9; HcLenhad, op. eil., I, 9-H; WESTKBHABrE. op. 
ci(-.S8Z-«i PoBT. 0(*-hiecA(«(7enoiM™irft<tf(. 54ff.i FDmiIicnrfc»MS7-57; Btaecke. 
Frimilwe Familu, 212 tt..1X^: and illustrations in acamoT, Bocliieiirn in Thilrtnocn, 
S3. 30.10! Wood, irQlili'n0 Ou|f,3S,ie, S9, SB,UaB., m-U,]xuBm,- and DDUnob. 
JU,D, HothieiUbucU.paHiBt. 
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new abode." ' In the Ungava District the "eanction of the 
pareuts is sometimeB obtained by favor or else bouglit by 
making certain presents of ekins, furs, and other valuables." 
If no parents are living, the brothers and sisters must be 
favorable to the union. "When all obstacles are removed 
and only the girl refuses, it is not long before she dieapiiears 
mysteriously, to remain out for two or three nights with her 
best female friend, who thoroughly sympathizes with her. 
They return, and before long she is abducted by her lover, 
and they remain away until she proves to be thoroughly 
subjected to his will,"' In Greenland a similar practice is 
found.' It appears in some Siouan tribes.' Among the 
Canadian Indians, after a kind of civil marriage is solem- 
nized before the tribal chief, " the groom turns around, 
makes an obeisance, takes his wife upon bis back, and carries 
her to bis tent amid the acclamations of the spectators." ' 
Sometimes the affair takes on a more earnest character. 
Among the Bedouins of Sinai the bridegroom seizes the 
woman whom he has legally purchased, drags her into her 
father's tent, lifts her violently struggling ujion his camel, 
holds her fast while he bears her away, and finally pulls her 
forcibly into his house, though ber powerful resistance may 
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be the oci;aBion of eerioua wounds.' Especially intereeting 
is the form which symbolical abciuction aasumes amotig the 
Kamtchadales. There the wooer, like Jacob of old, la ex- 
pected to earn his wife by serving her parente. He takes 
upon himself a good part of the domestic labor, and the 
term of service sometimes lasts for a number of years. 
" This ia surely a singular prelude to a forcible marriage by 
capture ; nevertheless, when the period of novitiate Las ex- 
pired, the future spouse must violently and publicly triumph 
over the resistance of his betrothed. She ia euirasaed with 
garments, thick and superimposed, with at raps and with 
strings. Moreover, she is guarded and defended by the 
women of her yourt. The marriage ia not definitely con- 
cluded until the bridegroom, surmounting all theae obstaclea, 
succeeds in perpetrating upon his intended, so well protected, 
a sort of outrage ufran her modesty, which she ought to 
confesB by crying out nt ni in a plaintive voice. But the 
women and the maidens of the guard fall upon the assailant 
with loud cries and heavy blows, pulling his hair, scratcbing 
his face, and Bometimes throwing him over. Victory oftea 
requires repeated assaults, sometimeH daya of combat. Only 
when at last it is won and the bride yielda herself is the 
marriage concluded. The night is then passed in the yourt 
of the wife, who ia conducted to the husband's house only 
on the following day."' The sham contest takes a some- 
what different form, according to Bancroft, among the Mos- 
quito Indiana of Central America. "At noon the villagers 
proceed to the home of the bridegroom," whom they accom- 
pany to the "house of the bride where the young man 

1 Daboun, MutterreehC and Raubelie, IS. who namns man; otbsr peoples amous 
whom tha like ouslom premiU. Cf. Ldbdock, op. d«.. va, 113ff.; BnncKHiBDT. 
SotaontheBedvititinui K'akabpi, I. 263, lOS, 131. C/. EaBI.BB,"Di9TonslBniitisiilio 
Bocht dor Amber," ZVR., VIII, 1U7. 248. 

'Lbtodimkaii, op.cil., 118, 119; cf. LobbOcB, op. ci(., 117, 118. In Kamohallia, 
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seats himself before the closed entrance on a bundle of pres- 
ents intended for the bride. The father raps at the door 
which is partly opened by an old woman who asks his busi- 
ness, but the reply does not seem satisfactory, for the door 
is slammed in his face." With great difficulty, and only 
after entreaties, music, and presents have been tried, is the 
door opened, "revealing the bride arrayed in her prettiest, 
seated on a crickery, in the remotest comer. While all are 
absorbed in examining the presents, the bridegroom dashes 
in, shoulders the girl like a sack, and trots off for the mystic 
circle," within which a hut has already been erected. This 
hut he reaches, urged on by the frantic cries of the women, 
before the crowd can rescue her. "The females, who can- 
not pass the ring, stand outside giving vent to their despair- 
ing shrieks, while the men squat within the circle in rows, 

facing outward After dark the crowd proceeds with 

lighted torches to the hut, which is torn down, disclosing 
the married pair sitting demurely side by side. The hus- 
band shoulders his new baggage and is escorted to his 
home,"' On the other hand, instead of abduction, the simu- 
lated flight of the woman is of frequent occurrence. Some- 
times she seeks refuge in the house of a relative, or conceals 
herself in the woods, whence she can only be brought back 
with more or less violence.* Thus in southern California, 
according to Bancroft, "where an Oleepa lover wishes to 
marry, he first obtains permission from the parents. Tlie 
damsel then flies and conceals herself ; the lover searches 
for her, and should he succeed in finding her twice out of 
three times she belongs to him. Should he be unsuccessful 
he waits a few weeks, and then repeats the performance. If 
she again elude hia search, the matter is decided against 

1 Bancbopt, Naiioe Rata, I. 'JX. 733. For hirtber examples of "c«nmoiilBl" 
espturo or Bbdoction. sm Pbai., "On tUo 'Murong,'" Jimr. AnlH. Imt.. XSII. ESS; 
Kluui. Kulturi/achichU, tV. Zl (T^berkeuea). 

1 DtBOini. Uiitltrrecht tind Bautwkr, SS, 89, 1(M ff. ; LcBBOt^K. op. tit.. IIS-S). 
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him," ' By the Siooaa peoples elopemeDt ia "considered 
ondignified, and different terms are applied to a marriage 
by elopement and one by parental consent,'" NeverthelesB, 
ss amoug the Omahas, the custom is sanctioned. Some- 
times, according to Dawson, " a man elopes with a woman. 
Her kindred have no cause for anger " if he takes her as his 
wife. "Should a man get angry becanae his single daughter, 
sister, or niece had eloj>ed, the other Omahas would talk 
about him, saying, 'that man ia angry on account of the 
elopement of his daughter!' They would ridicule him 
for his behavior. La Flfiche knew of but oue case, and that 
a recent one, in which a man showed anger on such an occa- 
sion. But if the woman had been taken from her husband 
by another man, her kindred had a right to be angry. 
Whether the woman belongs to the same tribe or to another 
the men can elope with her if she consents. The Omahas 
cannot understand how marriage by capture conid take place, 
aa the woman would be sure to alarm her people by her 
cries." ' 

Among the Kalmucks both abduction and pretended 
flight are found. According to Do Hell, among the noble 
or princely class, after the bridegroom has arranged with 
the father for the price of the girl, he "sets out on horse- 
back, accompanied by the chief nobles of the hoi-de to which 
he belongs, to carry her off," A "sham resistance is always 
made by the people of her camp, in spite of which she fails 
not to be borne away on a richly caparisoned horse, with 
loud shouts and feux de joie." ' A different custom is de- 
scribed by Dr. Clarke. After stipulation of the price the 






' DoEBEi. "On 

' Xavieb HouaAiBE DB Rbll, Travel 
don. 1U7), £»j cited hy UcLennih, Studi 



■eau <(f Eth,. 7(2. Compara 
.m are sometimes eaDiitioDed. 

of sth., seo, 26t. 



iology." Ill' Itep, of But 

i Rbll, TravtU In the Siippa of the Caiplan Sea (Lou- 
I, IS. Of. Letoubnkac, op.cit,. 118. 
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" ceremony ot marriage among the Kalmucks is performed 
on horseback. A girl is first mounted, who rides off in full 
speed. Her lover purBuee: if be overtakes her, she becomes 
his wife, and the marriage is consummated on the 8ix>t." 
Bnt the race sometimes baa a different ending. " We were 
assured," continues Clarke, "that no instance occurs of a 
Kalmuck girl being thus caught, unless she have a par- 
tiality to the pursuer. If she dislikes him she rides, to 
use the language of English sportsmen, ' neck or nought,' 
until she bas completely effected her escape, or until ber 
pursuer's borse becomes exhausted, leaving her at liberty 
to return, and to be afterwards chased by some more favored 
admirer." ' 

Not less interesting than the forms of flight and abduc- 
tion is the custom of elopement, implying the connivance or 
consent of tbe woman. In Tasmania' and in Australia, 
especially among the Kumai, etiquette requires that the 
lover should run away with his betrothed. Contrary to the 
common opinion, capture of women seldom occurs in Aus- 
tralia, and then only as tbe result of war between hostile 
tribes.' "The young Kurnai," however, "could acquire a 

1 CtASKJ^ Travelt. I. ilS; McLbmmam, op. cit.. 1, 15, IB. Cf. EoKBME, "Dm Becht 
der KalmBcliea." ZVR.. IX, 462; Dl^ODN. op. cil., 89; LuDBOCB, op. eft.. UB. 117. 

With tbs Kalmuck eass toBir be eontMired tbe foUowiDg, commiuiicBl«d bj 



Dskots. 






Z, when th» Ti 






jlieed sanirBl ronuB msQ on bniseback. «bo were waiting tor a roaiiK 
bouse. Ho learned tliat ttoy were hor suitors, and thai 
thoy Inteuded to ma a race with ber after they diimouiilflil. Wboerer ooold eatch 
bpr would Dinriy ben but sbo would Uke care not to leC the wrong oue caU^h bar. 
iM Fl»che and Two Crows maintaiu that tliia is not a rueular Pooka custom, sod 
they are euro that the girl (a widow) most baTe been a ' mickedB,' or * diaK>lat« 
woman.' ■■— DiWaOM, "Omaba Sooiology," In ///. Rep. ot Bureau of Eth., 280. 

IBOHWICE. Daili/ Life and Origitio/tlie 7ium(ini'aTU, SS. 66. 

1 McLennan, op. cit., I. 38 B.. maiataliui tbe pretatenea of oeptore da faeUt, 
eapeeially Id the formot TioteatabductioD; aod ha ia (oUowod by Lubboci, op. cit., 
Ul'13. Aeoording tu PiBON ahd Howitt, Kamilaroi ond A'Hrnai, 313 fF.. womaaata 
tometlmoail) atoleu from kindred ^oupti; (2) seiaed in war between related claua; 
or (3) Daptured from alien tribes, alopemeDt being of more froQUent, and marriage 
by eichanga or gift of loaa freqaent, occarcence. But It should bo rumsmbered that 
elopfiment and pnrchsu oftua go loguthor. Ua, CusR, The Anttrolian Race, I, lOH, 
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wife in one way only. He most run away with her. Native 
marriages might be brought about in variooB ways. If the 
young man was bo fortunate as to have an nnmarried sister, 
and to have a friend who also had an unmarried sister, tbey 
might arrange with the girls to run off together; or he 
might make bis arrangements with some eligible girl whom 
he fancied and who fancied him; or a giri, if she fancied a 
young man, might send him a secret message asking, ' Will 
yon find me some food?' And this was understood to be a 
proposal. But in every such case it was essential to success 
that the parents of the bride should be utterly ignorant of 
wliat was about to take place. It was no use his asking for 
a wife excepting under most exceptional circumstances, for 
he could only acquire one in the usual manner, and that 
was by running off with her.'" According to Mr. Hewitt, 
marriage by eloi>ement exists among many other Australian 
tribes. It seems to be the favorite method when the parents 
of the girl are opposed to the match. In that case, the girl is 
sometimes severely punished ; or the man is supposed to retain 
her only as the result of a successful combat with her friends, 
which may prove to be something more than a sham combat.' 
The examples thus far presented have all been selected 
from the matrimonial customs of non -Aryan peoples; but tlie 
symbol of capture, in a great variety of forms and combina- 
tions, may also be found in every subdivision of the Aryan 

dboonrngsd for tear of stirring np lucessaot atlsoke. Cf. WsiTBEHAnrK, Human 
Matriaoe. SU. StS; aod KonLEI. "Das Rocht tier Anitralneser," ZVR.. Vtl. 350 ff. 
Sfehckb 1.NI1 an.[.BN. Sativt Tribf of Oent. Autlralia. IM. lOfi. &51-6a, aama 

miglci I!) eaptoro, bein« of "maoh raror occur rnnoo ; " (S) elupemeot, a form 
"iotermediats" botoeon the method of cbarmint aud tbat of eaptDra, ottea leadlos 

Ismedn TtulcAa miira [prospecliTe molhvr-lo-Uwl wltli some man. This relation 

thtis betrothed tu tho prospHcllra.nobnm dsD«htor of hia Tualeha mura. This is 
the oiaal method of obtDiniiiK a vife io the Ariuta and [Ipirra Crlbsa. 

1 FiaoN AHD HOWITT. op.cit.SK. 

' Ibui.. Mt-a. Cf. D^yitos. Avttralian Abonirintt,Sl. 
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race. It appears in the marriage ceremonies of Sparta, 
Crete, and among other Hellenes.' The nnptiat celebration 
of the Romana was characterized throaghoiit by the show of 
force. For this reason they hesitated to hold weddings on 
religious days, lest these should be desecrated by the seem- 
ing violence done to the bride." With the rising of the 
evening star took place the domum dednctio, or carrying 
home, of the woman.' The girl fled to the lap of her mother, 
whence she was dragged forcibly away by the bridegroom and 
his friends who rnshed noisily in.' On the way she held back, 
weeping and struggling, while her attendants sang hymeneal 
songs, not always the most refined in character. Thus in 
his nuptial hymn Catullus has the choir of maidens exclaim: 
"Say, Hesper, say, what fire of all that shine 
In Heaven's great vault more cruel is than thine? 
Who from the mother's arms her child can tear — 
The child that clasps her mother in despair; 
And to the youth, whose blood is all aflame, 
Consigns the virgin sinking in her shamel 
When towns are sacked, what cruelty more drear."* 

I DiOvtaiCH, n. Si; Plctabch, Liva. I. 133, 131 (Ljcar 
Book VI. «Si Rawlinso!!, ni, ST7i HOllkb, Doric Baert. II, 2 
AtU.. II, 130^; Disava. op. eil., M. lOOj UcLexH^D. op. ell., 1, 14 



r..ai. 



is): Hebokottts, 

; SuTB. Dirl. (^ 
. 12 B. i LtlDBOCB. 



'"FeriUsnteni vim eoiqnam flori pUonlaro est, ideotonoTitantnr nnptiae. in 
qolbns lia fieri lirginibua Tldelur."— Ua(>bobidb, S<i(.. I. lb; cf. Dabodn. op. ctl„ IDD. 

■ Tbo ctoinHni dtdtitlin was Che second set in tbe patrician marriage oeremoDjr at 

prabablj also olnsned, as n nnptial enslom. in ooDDoctioD with plabeiati tree mar- 
riases aa well DS io the eoanptio : BoetiBAca. Dig HSmuehe EHe. 92 ff.. 116. Its. ISS.S§ 
fl. : idem. HocAieito- und EhedenkBiUler. 39- lift. Qf. Hakqiiabiit, Privat-Lelitn. 1. 38; 
Smite. Did. of Ant., 11,113: FcaiU. pb CoDLAfaES, Antitnt Citv.XB.: DAEom. 
op. cil., lODff. 

•" Bapi simnlatnr Tirgo eisreniio matris aot si ea Dim s4t. ex proxima aseeml- 

Pebtds. De verb. ng.. a. t*. Sapi. 

■ CATULI.D9. Carmina. LXII, 3>-U; Hartin'9 traii<iiatloD. «9. See also Ca- 
TDLLCB. LVI and LSI. tor other alltuiuas to Soman wedding enatoms: and oum- 
pare OvtC. Metamorphmtt. IV. 73-7H; TnaiL. Rcloeua. VIH. 3D, aadSmivnis. Oam- 
nenlaria. od koe toe. Id gBiierBi,BoaBDAcB,op.ci(.,3St lt.,3St; H-lMQBAtan.ep.riL, 
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At the door the bride makes a last effort to resist ; bnt she 
is lifted forcibly orer the tfareehold, and even in the house 
ehe is held fast by the arms, until at last she is fnlly initiated 
into the sacred rites of the bridegroom's house.* It is note- 
worthy that the costom of dragging the bride into the 
hneband's house, or of lifting her over the threshold, exists 
even now in many places. It appears in Africa; among the 
Ests, Ealmncks, and Bedonlns; the Indians of southern Cali- 
fornia, and elsewhere in North America.' In "China, when 
the bridal procession reache>9 the bridegroom's hoose, the 
bride JB carried into the hoose by a matron, and lifted over 
a pan of charcoal at the dofjr.'" 

The symbol of capture is especially prominent in Celtic 
Bong and custom. As in the German epics, it was not 
tbonght nnseemly for the danghter to marry the hero who 
bad slain her father.' "According to tradition the Picts 

I, S7-U; PuEDLlSDKB. £itlen0eichu4te. I. 103-01; BorcaA-IjEtrLKEat. IftHatiemm 
romalnet. U8 9. ; BEcnB. Oallu. ISO, l«l, l»-« ; Pldtabcb. Lipa. I. Oa-TS (Bimbq- 
Itis): SiaTB.op.eit.,U.imB..UiB.: Lbtockhiau. ofi. HI.. 12(. IZS: Wuteuukx, 
tip.cir..SK\ Daboch. Of. rlt.. 100 ff.: HcLmaAB. op. ci(.. 1,13. 

■ OAKOOa, op. eil., 101; Foiiu. !>■ Coulahoei. op. cil,, X; Robibacb, ^i. 
eU.,3S9. 

• Dabodk.oii. cJL, SB; Bciookdb^ BorhtrittbraurhcfS H.: l.vaBOcK. Origimtf 
CMliiation. Si, St, IS. 12J; Po«T, atKhUxhUgenaarnachaft. OO; UcLenm AV. op. nu. 
Lie. BANcaorr kItm an intemting descriptiooof thscnstom BmoOK tho Cktilot- 
bIb iDdiaos : " On tbs appointsd iaj (bs slrl, declied in all her fiuury. and aeaHB- 
panifld bp her familr aad relatlooa. vaji earrjed tn tha amiH of od« of her kloslblk 

(owan) the hoaBe of her lorar The partr waa met balf-way br a dopaMlion 

from the bridMroom, one of wboin nnw look the younK womaa in his arms and 
euried her to the honae or her hnabaDd."— JVolitw Race*. I. 411. 

*ljiBaoa.tp.ca.,»; DATiB,T»enineK. I,ZSS; LETi>CBxSAiT,pp.cit.,14I.IIS: 
Po»T.op,ri(.,M. 

Oauick, op. cit., OS. 91, lan, baaideg tbsctutom just mcotioDed. tfaersUbnton* 
other minlTiJ otolte-CBpturs amoocthi! Chiaesa — the forbidding of rriendlr inter- 
otmrw betwtWQ tha nevlr wedded hastwad and Ibe mothpr-lD-lav. Jamebdn, 
OWna BO'leto, X. 9S, thjnki that In China thrre ia no trace of captnre; bat Kohlbk. 
Id ZVR.. VL MS. «0I. siia an example of tha alleged lymbol ol rape amooR the 
ChineH. C/. NnriuxK. ^>iati«teS(udien, I. llE:aad WuTEBHABOK.HuinaikJfar. 

AlAU. JapanUcKn EKoKUiatiai^itTtcM. B. 10. denies the torn 
Japan of purchase or capture of wires, 

< DabodH. op. cit,. lOZ, who refera to the leiiend of Lanneolot ai 
Landioe and Iwein : GEHVlxiTa, Oachichle dcr liailKhrti F/ichlung, [11 
For the SHme practice in Uerman songs and epics see Daboch. op. cii 
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robbed the G-aels of their women, bo that the latter were 
compelled to intermarry with aboriginal inhabitants of the 
land."' Near the beginning of last century the following 
marriage ceremony was customary in Wales: " On the morn- 
ing of the wedding day the bridegroom, accompanied by 
hia friends on horseback, demands the bride. Her friends, 
who are likewise on horseback, give a positive refusal, upon 
which a mock scuffle ensues. The bride, mounted behind 
her nearest kinsman, ia carried off and is pursued by the 
bridegroom and bis friends, with loud shouts. It is not 
uncommon on such an occasion to see two or three hundred 
sturdy Cambro-Britons riding at full speed, crossing and 
jostling, to the no small amusement of the spectators. 
When they have fatigued themselves and their horses, the 
bridegroom ia supposed to overtake his bride. He leads her 
away in triumph, and the scene is concluded with feasting 
and festivity.'" Still more real is the sham contest in Ire- 
land. As late as the middle of last century, in mountain 
districts, the bridegroom "was compelled in honor, to run 
off with his betrothed, even when there was not the least 
need of it."' On the day of home-bringing, after the par- 
chase-contract had been concluded, "the bridegroom and 
his friends rode out to meet the bride and her friends, at 
the place where the contract was made. Being come near 
each other the custom was of old to cast short darts at the 
company that attended the bride, but at such distance that 
seldom any hurt ensued. Yet it is not out of memory of 
man that the Lord of Hoath on such an occasion lost an 
eye."* 

■ UcLCMNAM. sf). tit.. LSBi Daboch, op, rit.. 10!. 

1 LoKD Kahu, BUUny □/ Han {Ediabarsh. 1SD7), I. US: HcLEHItUI, op, cil., I, 
18: Lubbock, op. rff., 125: 'D/Laaett, HutteTTtchl vnd Kavhelte, lOS, 

■ Dabqcn, np. cit.. 102. 103. 

tfTEMS.Daeriplionof Walmealk. naot»d bj l,vaBarK.X,tl; s«e bUu Disotnl, 
op. cil.. 103. 
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A custom, almost identical with that last mentioned, pre- 
vaile in the Punjab j' and in many parts of India the sham 
contest and the pretended abdnction appear.' But nowhere 
are the symbols of capture found in such wonderful variety 
and profusion as in Germany and Slayooic lands. The mass 
of illustration presented by Dargon is almost bewildering 
for its richness.' Every form and type of ceremonial cap- 
ture is there reprinted. Elopement, the sham combat, 
abdnction by an armed band, is the regular order of tlie 
wedding day in every country of the Slavonic race. In 
Germany, besides these practices, reminisceQces of captnre 
are found in a great variety of pranks and fantastic sports. 
The bride is concealed from her lover before the wedding; 
or, after it takes place, she ia stolen and concealed by the 
young people of the village. The bridegroom is hindered 
from entering the home of bis intended on the wedding day; 
or he finds his way barred to or from the church, and is per- 
mitted to proceed only after paying a fine or treating the 
crowd.' Sometimes, as in Sweden, the bride is stolen by 
her lover and hidden away.* In upper Bavaria, on the day 
of the wedding, she clothes herself in mourning, black or 
violet;* end the practice of covering or veiling her head is as 
familiar in Germany as it was in ancient Rome.' "To veil 
the woman," qu6n liugan, is the Gothic name for marriage; 

■ LdbboCM. op. cit., US, IM, 

• POBT, OetctiltthligenolteiUptiaft.iHi LrBBOGB. op. r<(.,114-lfli Ul^LBHKAH.fip, 
cit.. t. IX-a. For umboU ot r*i« In Indbi see K0SI.KB, in zrjI.,TIII. n. 111 (D^- 

kan)i IX. Sis (Baii«il): X,7<-77 (BumbBy). 

' For the Slavs lee Dabocn. op. elf.. lOS B. ; ancl for the Gnrinans. ibid.. Itl-Uj 

lm»lKttara.D, BochiciU^uch.ZZ B.. aa., lis a.. paalm. 

*Thlfl oQSltim. Id Bome form. pre« 11b throughont Europe: D*boch. op. fit.. 
l(n 11.. l&l ff . Go all theua practices oomciareBciiBOBDBB.HorAieieibraurhe.STir. 

'"InSehiiedBn wird die Braut aa manclipn Orten vom RrButleam aai seiuea 
Oehllrea tiaf im Bea ierit«okt gefuudeD."— Daboen, op. cit.. 132; DCBIIIOBFBI.D, 
AocAHlMbucA. 9. 

• Wdnhold. DeuUcluf Fravm. I. 3*0; cf. D^isoun. op. cil.. ISO. 
1 Dabqun, op. rll.. 1». 131 ; cf. Schhoedke, op. cit.. 12-18, 
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in Lorraine it is called Brautjagd, or "bride-hunt;" while 
Bratiflauf, or "bride-race," for the entire nuptial celebration 
is a common desi^ation in German lands.' The original 
meaning of Brauilaiif is probably revealed in the existing 
costom of chasing the bride. Thus, in Altmark, after the 
wedding feast, followed by a dance, a runaway match takes 
place between the newly married pair. "Two lusty yonng 
fellows take the girl between them, the bridegroom gives her 
a 'start,' and the race begina It the lover does not succeed 
in overtaking her, be must look out for the gibes of the 
crowd."' 

As illustration of social custom and mental attitude the 
extraordinary prevalence of the so-called symbol of capture 
is undoubtedly a fact of tmusual interest; and it constitutes 
an important chapter in the history of marriage. But it do^^ 
not follow, as a matter of course, that the symbol must 
necessarily be regarded as a survival of actual capture. It is 
scarcely credible that its origin can be traced to a single 
source. On the contrary, it is far more likely that in dif- 
ferent places, or even in the same place, it takes its rise in a 
variety of causes, though these may be less simple iiT" 
character. Thus, in spite of the protest of McLennan,' whq_ 
asserts that "no case can be cited of a primitive people 
among whom the seizing of brides is rendered necessary by 



1 Id the firiutfou/ " eioe Bflilebnnff snt Ai 
tD wio bBim luialogen AnsdmcW ' Braotjogd 
' qT&ntsDg, konfans. TBrfons.'d. b. FraneiitBDK for Eho 
Ua«9a ' dB> Woib Terballon. vorschleiorn, biodon tOr Hi 
bedenlendaDinitlfllhochdeDtschnD: 'dflrbriotebrndeD. " 
Schmidt, Bxhteiten in ITidHiven. *0; DDbInosfeld, oj 



Frsaeariub iat aaiDDehnieii, ebon- 

a lri>thrlDt(eD. beim aHaordiKhm 

beim tfothiiiohBD 'quAo 

en, sowie beim glelcb- 

^■DDN, tip, eif„ 130; cf. 



• DAHiiiTij.ap. ci(., 130, 131. WatNaoi.D.op. cif..I.3S4fr.. glfaamaajBiamiilBsof 
limilar wedditiR enstoms. and ScHHn>T. Jut pHmae noctii. 12S-M. discnuvs ths 
Braullatif and like praotlees. citlnir tha satuveB in detail. Qf. Qbimii. RechtmUer' 
Uflmer, (19: Idem. tTST-terbwch, 11. 336 ff . 

« UcLehhah. op. cil., I, 10, crltlciaes UDu.BB, Dorle Racei. Book IV. nhap, i», 
■OC. S, who aoooonts tor the sign ot rape in the Spartan oeremoDy on tbe RRiDDd of 
ooroeu. See also Ro»iiBt,on. IHe rOnttteke Kfit. si*, who bnlda tbs lamerlHw: and 
Bawuhsoh's Dotm, lltrodoluM, Book VI. «3\ Fiscn, Priaulive Im-t, 1^ ff., who 
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maidenly coyness," it is highly probable that the real or as- 
^Bumed modesty of tho woman has exerted a strong influence, 
Jiere and there, in producing the form of captnre.' Some- 
timea the simpler explanation of Starcke may auffice. Cere- 
monial capture, he doclares, merely represents the "aorro'W" 
'oi the bride on leaving her former home ; her close depen- 
dance on her family is expressed by her lamentation.'" 
Again the symbol may appear as the sign of the subjection 
or anbordination of the wife ; for many of the so-called minor 
"survivals seem to have this end in view. In a society where 
woman, on occasion, is seized in the bloody foray; where, 
often, she is bought like a beast of burden ; and where, gen- 
erally, she is exposed to the cruelty and bmtality of her 
master, it is not surprising that the token of the wife's hu- 
mility should find its way into the ceremony of marriage.* 
Furthermore the suggestion of Letourneau is worthy of 
special consideration. The symbol of rape, he holds, is first 
of all a "mental survival;" a "tradition" of an epoch more 
or less remote when violence was held in high esteem and 
when it was glorious to procure slaves by force of arms. The 
period of rapine may have passed away, but its spirit lingers, 
^en love to hgure in the ceremonial of marriage the abduc- 

■ Or coarse. Spemoeb's repl; to UcLeaaan. slread} irontioned, ia most impor- 
tant! and bis nrsDinent has nob been ovarthTOwa: FriTtciplei of Bociotoov. 1, 6SS^S. 
(y. WEflTiBMAsrs, Human Uarriaoe. SSR, who tavora Spencer's view ; and QbossX, 
DIt Formen der Familie. l(rT, lOB, who accegits eo^aesB na a partial eiplBoatlon, 
thonsli he believes that the eymbol of cbpcdto maj tino bo dns in some cases to the 
hoaor ot having wires takeD ia war, while f requeatly it mar represent in a realisUo 
viaj the release of the womaa from psMmal authorit) and ber sabjection to the 
husbaod's power. Hbi.;.wald. Die iwruch. FaniiIfe.S87ff.,reJeotsSpeiicor's eipla- 
naliou, regarding the forms ot ceremonial rape asauryiTalsotroal capture, marking 
the traositioD to wife-puroba8S and the paternal sjtstem; and LtrpEaT, iTiiUiir- 
peKhicAEe, n. KSS., 62 ff„ holds a similar position. 

iSTAIKKS,FrimitiBilFamilt,ZlS,aiZ. Be refers esp«clal1; to the joint orcom- 
munal familr — the " alpha and the omega " ot the oummauitT. Bat his explana- 
tion can hardly be accepted as snffloieot in all oaeos. 

' Cf. Letodhnoad, L'ivolulion du mariage, 117, 1S8, who holds that tlie sere- 
mooinl of on ptnre especial Ir symbolilas the snblsctiou of woman " oebelAe on cAdto 
par lea parents; il sanctluoaait les droits, preaqne toojoars eioauili, qne I'Apoui 
aeqn6rait sur TipoiuAe." 
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tions of old, which they cannot or dare not any longer com- 
mit. ' 

" Connubial and formal capttire," according to Crawley, 
"are very widely spread, but are never survivals of reali, 
capture." " In fact, fonnal capture, far from being itself a 
survival, either of connubial or of actual hostile capture, ia 
the ceremonial mode of which connubial capture is the non- , 
ceremonial ; each is a living reality, the one being material 
and the other ideal." * 

Nevertheless, after all is said, it seems bard to believe 
that ceremonial capture does not Bometimes have a more real* 
significance. Often it may symbolize the coyness or mark 
the subjection of woman. More frequently it may stand as 
a mere general reminiscence of the good old times of force 
and lawlessness. Still it would be strange, indeed, if it did 
not ako appear as a direct survival of actual wife-capture. 
Granting this, however, the significance of capture de facto 
remains the same. We perceive more clearly that it baa 
very widely prevailed ; yet it must still be regarded as a mere 
incident of war and pillage. It has nothing whatever to do ' 
with the institution of marriage. It could never on any 
wide scale have been the normal manner of procuring wivea.^ 
To assume that wife-stealing has been a universal phase in 
the evolution of marriage is not one whit more reasonable 
than to hold that robbery has been a normal stage in the 

> Ibid., 117. CooipBre the snsBSEtlons of Abercromb;, tbat " marriBge ttith wp- 
tore - by which ho ondorataiids caplurs at a briilo. ii9Fucia(«il vitb som* olher form 
at marria«(<.£ucha9 that by purchase — mar be rogBrded rather aa a result ol (hs 
iaoBte DDiTeraiLl dssira to disiila; coora^, than aa a guiyiisl at a otiU older 
preetioeof taking woni«n oaptiro in time nr war."— Wb»tkbm*kcm, op. c«.,3S8, cil- 
ins ASBBCBOMBI'B " Marriage CnstomB of the UordTini," Folk Lor«, I, 4M. Cf. 
LkTODiuiBau, op.cU., 128. 

> ilV'tic Ron, MS, STiO. In hartnonr with hia theory ol senuil taboo, be deolaiM 
that it IB " not the tribe from which the bride U abducCeU. our, primarily, her family 
•nd kiodred, bat her aex." 

• This ia in effect cooceded by Speocer. While rightly rejecting the Iheotyot 
■ystematio foreign wifo-captnro. aa a genoraJ phase in the doiclopmont of Darriace, 
bs holds that the irmbol of raoe maT Bomettmes rosolt tron struggleB tor woBOB 
la father aod male relatlvaB o[ the biida. 
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evohitioa of property.' In spite of Hobbes or Mcliennsn, 
it remaiiu to be proved that a state of chroolc hostility was 
ever a ge n e r al pbaee in the history of mackind. Such a 
Bt&te is inconsistent with the prevalence of the blood-fend.' 
Eren the mle of exogamy atnoog primitive peoples do«s not 
barmonize with general wife capture. For the coexistenice 
of clan-exogamy and tribal endi^amy means, under nonnal 
conditions, a tendency toward peace within the tribes' 
There is etrrmg reason to believe that in every period of 
Bocial development consent and contract, in some form, bav^ 
been the cardinal elements of marriage. Captured or stolen 
women have nsoally become slaves or concnbines; and, ex- 
cept in rare instances, the relatively small nnmber of them 
made wives most always have been insignificant as compared 
with the nnmber of wives obtained in other ways. Thas the 
solation of the problem of so-called marriage by capture 
appears to be similar to that of polygyny. The practice of 
taking several wires is exceedingly common ; but on close ex- 
amination we discover that polygyny is relatively unimpor- 
tant, and that it has never been able to displace monogamy 
as the normal type. So it is with the practice of capturing 

1 " Der Baab bc<rftDdeC dis Eho aai iasolem. ala et mglpicb Jeoes Znsanrntti- 
lebni berbeitniirt: cr 1st EhnchliasniigsforBi in dEmwIben Sinue. wis er noch nach 
h«iitis«Td fiflcht all BesilaDrwerbtfarm beceicbopt warden kana." It b onlf a iuatt«r 
of KulliirveKfticAre and baa do Juridical ligiii&caiice.— BusHOTT, " Principien dea 
onr. FamliieRrecbti..'' ZVR.. IX. 3U. 

iTIiij iaeontrarrhi tbe conuncm opinion, aa eipmsod. tor laatauM, by Djtxon, 
ep. ell., U. bat it appnra to be aiutained botb br rvawo Bud the facu. For an 
aiample or tha reatraiat or trlle-CBptDra tbrongh dnad of tbe tend, see CusB. Tk* 
Awlralian Race. I. lOS. Kebmk, " Das Boehl dor Amaiosa," zm.. X, 40. shorn that 
Iha barahDew ul tbe boubstid iamitiKitod bjicarortheieaeeiuiaeof tbe vif«'it«Ia- 
titos; and tbe same fact is noted bj FisOH anb Howitt. Kamilarot and JTiinuB. 
m. Cf. KoBLER, -'Dbi Becbl der AnstrBlneger," ZVR., VII, Hi; Hnj.wAi^. Die 
mcnMtk. FamiUc, Safl..Sa. SIS. 298; I^fpkkt, OeKiucUe der Fnmilic. t2: and bis 
KutturgachKhU, II, M, to, for the reatraioins otteclB of the blood-tend. 

■ ThUtact laonrlooked bj UcLennan. who, thonHb naiDtamiDg that eiogamr 
(rrifinatca in wife^aptnro, itill brlieTes tbnt tbo rcduotiun of capture la a srstem is 
dne to tbe iuBDenee of exogamy. Wkbtebhahch. op, ri(..389, makes the Mine orer- 
■igbt: tboiuti. of courw. the horror of dose intcrmarriBge. In case of tuBbilitr lo 
It lend tu the oacaaioaal breach of CDGtom in the form of witB-steBlioK. 
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women for wives. However prevalent the custom, it does 
not seem ever to have greatly influenced the natural lawa or 
modified the Fundamental motives upon which marriage and 
the family rest. But the value of the evidence upon which 
this conclusion is based can be thoroughly appreciated only 
after we have traced the origin of contract in marriage. 
Let us begin with wife- purchase, especially in its relation to 
the custom o£ capturing women. 

II, WIPE-PUBOHASE AND ITS 8UHTIVAL IN THE HABBIAOB 
CEREMONY 

It is a common opinion that marriage by purchase super- 
sedes wife-capture as a later and higher stage of development. 
Such apparently is the view of McLennan, who regards the 
purchase -con tract as of late origin and as the principal means 
by which the transition from the maternal to the paternal 
system of kinship and to the individual family was brought 
about.' Post declares that bride-purchase is a universal 
phase of development, more advanced than that of wife- 
capture;' and he agrees with McLennan in regarding it as a 
mark of transition.' A similar position is taken by Heasler, 
Lippert, Kulischer, and also by Kohler;' while Spencer, 
without asserting that either is a stage through which mar- 
riage among all peoples has passed, thinks that purchase is 
the usual substitute for violence as civilization progresses. 



^PoeT.OeKMcchttgeTuMerurlKtft.tlS S.; Familienrceht, ITS; 4/HtanuoAe Jvrf*- 
prwfeni, 1.329 3.: Vripmng itet BecMt. S6 B. 

"Post. FainilMmr«W.«,S3,fi«,n BDch also la tbe dpIdLdd o( Wakk, oi>. eft., 
SOS. 

iQbeslkb. InttituUoaerh U, !K); md LifPBBT, Ofchichte der Familie. (!,Uff„ 
K-IU. agree wilh UcLounaQ in regardJcK purchase, at first as aa alleroatira tor 
capture, as a general form ol marriage throtuth whlcb Icaoaition U made to the 
paternal aytteio at kinship and tbo modorD ramlly: Kulibcbkb. in ZFE., X. IBS, 
tit, and KoBLEi. "Stndiea," ZVR.. V, SMi "Die Ehe mit nad abne Hundinm." 
iWd., VI, iS3 ff., taka a Uke position. 
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"We may suepect," he says, "that abductiou, spite of parents, 
waa the primary fonn; that there came neit the making of 
compensation to eBcape vengeance; that this grew into the 
making of presents beforehand; and that bo resnlted eventu- 
ally the aystera of purchase."' 

It requires little argument, of course, to show that rob- 
bery per s£^ is a less civilized method of acquiring pro[>erty 
than contract. That is na true among ourselves now as it has 
ever been among savages. For particular individuals, even 
for particular tribes, a transition from rape to contract, as 
the result of moral development, will of course take jjlace. 
It by no means follows, however, that the one method has 
succeeded the other as a general stage for all mankind, or 
indeed for a single community. Even if we admit that 
"barter and commerce are comparatively late inventions of 
man" ' — an assumption which, though probable, still requires 
proof — rape is not the necessary alternative in getting prop- 
erty, much less in getting a wife. 

It is highly significant that wife-capture, real or pre- 
tended, is usually found side by side with wife-purchase. 
They appear together among peoples exceedingly low in the 
scale of progress ; while marriage by purchase very frequently 
occurs among rude races where capture, unless as a mere 
symbol, is not found at all. Thus in Africa purchase is very 
common, and it is occasionally accompanied by actual or 
pretended rape,' So likewise real capture and wife -pure base 
coexist in various parts of Europe, Asia, and America; and 
wherever ceremonial capture occurs among races not far 
advanced in civilization it is almost invariably combined 

iSpekcek. Principla af Sodolon- I> BJ5. BellwAld, Die mtntch. Familie, 
S87 fl., talcos a aimilar position. 

I WBaTEBMABCK. Httnan tlarriage, tOD. 3S9, in (ipposilJOD la Peschei., Tlie 
R<|«3 of Man. see B.. Kbo " EODtelida Chat barter olisled in those ages in which w« 
find the carliaat tigos of onr men." 

■ KoHLEK. "Das Keirornwht," Zm.. XI. 432 B.. iX; "Studien," ihirf., V. XiO; 
WKSTBBHAKca, op. rtt.. 3U;REaiiB. "DnaRwhldor AmaioBa,"ZVif,. S. 33. 
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with marriage by purchase, or its allied forms, marriage by 
serving, gift, or exchange.' 

If, now, the cases in which capture and purchase appear 
together be carefully examined, decisive evidence is disclosed 
that the purchase contract is really the normal form of mar- 
riage, while capture is usually, if not always, merely an - 
exceptional, even illegal, means of procuring a wife. It is 
not surprising, for instance, that uncivilized races, with well- 
established marital institutions, should occasionally steal 
women from hostile tribes. Thus the Macas Indians of 
Ecuador " acquire wives by purchase, if the woman belongs 
to the same tribe, but otherwise by force.'" In Australia 
wives are often, pierhaps usually, procured by exchange or 
purchase; and a girl is generally betrothed when a child, 
sometimes as soon as she is IxDrn.' Actual woman-capture 
exists. But, as shown by Mr. Howitt's researches and those 
of Spencer and Qillen, marriage with a captured woman is 
only permitted when the captor and the captive belong to 
groups which may legally intermarry. Death is sometimes 
the i>enalty for violation of the class rules in this regard. 
The result is that in Australia woman-stealing "amounts 
merely to a violent extension of the marital rights over a 
class in one tribe to captured members of the corresponding 
class in another tribe." Furthermore, if the native songs 
prove the existence of wife-stealing, they also bear witness 

I Vat addltloDal eiampleg of tbe nwiiatuDoe d( tsbI or pnUDded captnn with 
pnrohBse or lu oUisd turins, sue uipociiUly Koblbk, "BttidiBa," ZFfl.,V. 33«-B8: 
idem, "Indisr.Iio Gewohnlieitanicbts." ibid..\lU. 361 (Orissa); idem. "Ceber du 
Becht der PnpaiiH," iliiil.. VTI. 3IR, 379 (nctUBl pnichaBB sad captare defartoj i ti»a 
Post, Famihenreclit. 138 ft.. 112 fl.. i« S. : WttarKSMAHCM, op. r.(.. BSS, HM, J»»-a8, 
Seg.lOl ; If oLenhah. Stvdia. I, 3S, W; Letoduibau, op. cit.. 130. IZO, lU. 

I WestebxabcK, op. cit.. 383. 

■ FlaoN AND HomTT, Karniland and Kkmai', S7S, V&, M3 B., H7, M8, 3SZ-H; 
KOBi.mB, "Dbb Becht der Austral aegor." ZVR.. VTI, SSI. 3t2; CtJBS. Tke Atutra- 
UanBaix. 1. 101; Post, FamUiatnxKt.Vti.VXi Wutbkmabck, Dti.<^>'.i SM; McLbH- 
HAN, oj>. eil.. 1. 10. By the TunicKa ntira CDStom. abors raterivl to, B daiiKliMr li 
pramiaod fctforeBhe is bom: SPBKoBa AMdGih,ev, JValiue TVifiMo/ On(. Avtratia, 
Ul-flO. 
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in the most decisiTe maimer to love and choice in Aostralian 
mairiafre.' 

Verj often capture and purchase are fonnd nnited 
in such a way that they seem almost to be contending 
with each other for the mastery.' This union occore in two 
general forms : either the woman elopes or is carried off with- 
out the guardian's consent, and a reconciliation is subee- 
qnently effected through payment of the bride-price or the 
rendering of a composition; or else the stipulation of the 
price is made before the abduction. In the latter case it is 
plain that we are dealing merely with ceremonial capture; 
in the former case the significant fact is that we have to do 
with a breach of the law.' A price is paid for the stolen 
woman because, like other property, she has an economic 
value; or a penalty is rendered in order to escape the blood- 
fend. Frequently, however, even when abduction occurs 
without the consent or knowledge of the girl's friends, the 
subsequent procedure in arranging the price or the penalty 
is strictly regulated by custom : and this fact may perhaps be 
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1 Dabqun. VuUerrerhf und R(iiif>eAe.gS-fn.lhiiili9we bate in these farms a trui- 

iniUoces tratultlon from captnre to parchasK. Cf. Pont. FanilienrccAt, 14! B.. 147 S. 
forDDmeroiuoxamplesiBDd Kohlkb, "Studieo." ZVR.,'V.aSl B, 

'Compare BBRMHOrT,"PrinBipieDdei.Bur, Familienrocbts," ZPS.. IX, 3M. MS, 
who beliovoB that iu Europe rai« was oeTer a " legal form " of marriage. It was 
merely a " proiimiDary art." Among primitiie men no differenee is aiadv betweau 
tact and law; and only in this seosecan wlfe-CBPtoro bo regarded as the foundattOD 
ol ■ loanUge ; iWd.. 3DE. S9S. 
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a B further proof that the forms tinder uonsidera- 
lion, in special iDstancea, repreeent a transition from capture 
to contract. AmoDg tlie Galela and Tobelorese,' for esample, 
when a man wishes a woman of a hostile tribe or family, he 
causes her to be abducted, as she goes out for water or wood, 
by twenty or more of his female friends, who bind her, if she 
resists, and bear her away to his house. Should the rela- 
tives of the girl attempt a rescue by force, the villagers 
assemble and try to effect a reconciliation. Pending the 
stipulation of the bride-money, the girl is allowed to escape 
to her home, where she is carefully watched. On the third 
day the friends assemble to discuss the price. If the woman 
has not lived with the man, she may then refuse him; other- 
wise the payment of the price is finally arranged, ° In case 
of elopement it is the custom among the same people for the 
lovers to fly to the forest or to take refuge in a "prahu" on 
the sea, where they remain a month. On their return they 
are received in the house of the girl's parents. If the lover 
pays the bride-money, the woman follows him to hia house; 
otherwise he must remain with his wife, and the children 
legally belong to the mother.' With the Bataks of Sumatra 
good form requires that the bridegroom should leave behind 
a weapon, a piece of clothing, or some similar article as a 
token that he has abducted the bride. Thereupon, when the 
bride-money is paid the marriage is regarded as legally com- 
plete. Should no token be left, however, the rape is illegal 
and the culprit may receive punifihment.' 

Very naturally elopement or abduction most frequently 
takes place when it is difficult or impossible to bring about 
the marriage in the legal or customary way. Either the 

I, "Qalsla ondToba- 



tPtWT, op. cil.. !M. > Ibid., 151. 152. 

T>ia.. lie, lis. Far other examples or iHTiog a toiea see ibid., lU, lU 
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parties belong to groups between which jus connubii does 
not exist ; or the lover is too poor to pay the price demaaded 
for the bride ; or else the parents refuse their consent. 
Here we have an example of the operation of simple motives 
with which society, at all times and in all places, has been 
familiar. Snch marriages, it has been pointed out, are asa- 
ally marriages of inclination at least on the side of the lover, 
as opposed to the conventional marriage by purchase.' 

It appears, then, so far as present investigation enables 
ns to determine, that there is not sufficient evidence for 
assuming that wife-capture, except in isolated cases, has 
generally grown into marriage by purchase. As a rule, even 
among the lowest races, foreign or warlike capture is an 
exceptional method of procuring wives ; while bride-stealing 
at home, though the symbol may sometimes be sanctioned, 
is merely looked upon as illegal or even immoral ;' and, 
therefore, with advancing civilization it yields to contract as 
the highest means of effecting a marriage.' 

Having now considered its relation to capture, let us next 
notice the significance of wife-purchase as a social institution. 

The custom of giving a compensation for a bride, though 
not universal, exists or has existed amoug a vast number of 
peoples in various stages of progress ; and it often survives 
afforded bj Salmuek euMoin: 



iX, 4a£. 



k<tndiaE] 



.mplfl, r. 



t grsduaily disappoaied in coii«eqaeiioe ot 



bat "tbo HiimaD U ia sacb cases cousideied » 

majr *ei« tiiJuD tha man's projArty."— Bancboft, Salive Bora. I. 777. 

iTbe Tiew presealwl In the Coitsboold be compared withBsKicBOrr'B jadcmant. 
QraDtiug that capCaia Has crowded out by puichaaa, be does not think, vitb Dab- 
atnt, tbst It wu effected through abdaction by prior or Babseqaoat payiDent ot tha 
oompgaitiou or prliw; but rather thai 
tha (BTers penalties imposed ror brsao 
"InFolgedeBwadarscboD {raherdDrchaus Qblicbe Kaat nr BlleiDigoD EheBchlis*- 
>an«9torni WQwie."— "Prioeipioo doe enr. Fflmiliunrefhtfl." ZCft., IS, Wl. Cf. tha 
theory of HtLD»B«AMii, Ueber d<u Ftobteta, 17-22, who thinks rape [ollowi parohase, 
at least in tha form ot gifts, bat that it is of cooiparatiTflly little importanoe! and 
HucKE. Horde vmt Fajnilic. Ul B.. IX 0., wbo rendju the same rasalt ia a diSeruit 
way. See al» Damiih, MutfcrrecAf und Vaterrechi. ia>-2S, 127, wbera the " 
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as a mere symbol in the marriage ceremony. Kulischer, 
indeed, declares that actual wife-purchase can now be dis- 
covered only among a few savage races.' But this assertion 
seems to be wholly inconsistent with the facts. Recent 
researches, notably those of Post, Kohler, Westermarck, and 
various American scholars, place it beyond question that 
taking a wife, as the prosaic result of an ordinary bar- 
gain, is a familiar institution in many parts of the world.' 
Husband- purchase also appears, but examples of it are 
exceedingly rare.' Several methods of buying a wife are in 
use. The simplest way, says Westermarck, is "to give a 
kinswoman in exchange for her." This method is found 
in Sumatra;' and the Australiau male "almost invariably 
obtains bis wife or wives, either as the survivor of a married 



'Id general on wifepnialiHsa and its rarrl tall ea* Fmt, fanilienrceU. 173-QD; 
itlent. OttchltrklioejwttenKhaft, S3-8B; idem. Afrikanitche Jtiritprwieru, I, SZBCF. ; 
WMTBJtii A ttC«, Hkmat. Uarriasm. SBIMIS: Sti^bckk. Pnmitivr Famili/. Ita.'Si.St, 
paBim,' Letovknbau, L'tvolution du mariagt. I3O-S0; Sfenceb, Priiiciplei of 
Socwiom. I. eS5. in. ^^•. Hbi.i.wai.d. Die meBKA. F'amilie.Maff,, aaSff.; Gbobbb, 
DIt FantuM der Familie. Ill Et., ISSff.; HiLDEBUND. Kechlunil Sitlt. 19ff.. SKt.; 
BaxCbOft, Natiit Raca. as below citsd ; Feiedbichs. " PniDilioDstuteu and Gbefor- 
■nen."2VA.. X, 213.21S,21!i, 2ia; i<lem. "Ehe aad Ehorecbt der griealiischeD Heroau- 
■oil." ibid.. SI.3Z7B.: BsaNBOrT. "Priocipieu des not. FuuilleDrechtB." I'tid.. tX, 
UJO: KOBIBB, ■■ Stndian," ibid.. V, SSi-flg; idem, " Indisohes Eha- and Familiontecbt." 
JAid.. m,3Ua.i idem. "Die Bbe mlt and (.hue UaDdium," fifd., VI.33Sff.: and his 
other moiKwraphB, Ibid.. VI. 1B7 (Bnrms). SBSaad Ufi (Cliioa) ; Til, 3S1 S. (Aiutialia), 
371.ST2.a7S(Papaa9).982 (ladial, 39S (Armanla): VIU. 8S (GnHies), W (EskimoaJ, 
87. lis (Dekkaa). »e (OHsaa). 241 ff. (Islam); IX, 3% 3Z7 (BonBal), S31 {CUcCagona). 
331 IDurma): XI, SI (Aiteks). lai (ludia). 419-21. 432 ff. (Kamenui): Rbqmk, "Dai 
B(>ohtdoTAmaiasa,"ZrR..X, Sl.K: PoflT. " KodiflkBtioadesBechtaderAiiiaKBa,'* 
■Aid.. Xl.^SZff.i asiiRIcl."DaaRecbt dor BpbeDPsor." ibid. .XI. 1S4: Koehhk. "Dai 
Beoht dur Kalmflokeu," ibid,. IX, 481 ff. : Lippkbt. OtKhkMe der Familie, 12 ff., Sfr- 
IlSi Dkobr. Die BKe. II, 17. 33. 4fl. 41. 77; Leibt. Alt^iiriKha Jm aenliunt. 115, IIS, 
IS a. ; Kjiaohh, suit u'ld BroMck der aikUlavm. S12 a.. 451 : Jollt. Ceber die nxklt. 
Bt^unoder FrauttuUa.; Kadtset, A'amuu. SII, 329S.; DumuH. J 
FaltrraU, Iti-H. 14e-M: Hedsleb, Inttitv ~ 

Nacni in Atrtea and Amerioa." Pub. Ant, E 
Ellis, EKeSpeakinii Peopla, 153 ff.. 19B It. 

"This oMara, occasionaUj, wbors it is the custom tor (he hnsband to paw i&to 
the wlte-» family at martiage: Post. FamiUenreehl. lU: cf. SvaiCB^ PrtneipltK^ 
Awiolara. t, THi; WkstebiUecK, Htrntan ilamaae, 3Si, 41S. 

•WuTBBIUBCB.afi. »t..3[K): iLiMSDiH.BilloniO/SuB 
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brother, or in exchange for his Bisters, or later on ia life 
for his danghters."' Much mure general is the custom, 
sometimes diatingtiished with the name of "marriage hj 
serrice," in which the bridegroom earns his bride by aemng 
her father. "This practice, with which Hebrew tradition* 
has familiarized as, is widely diffused among the uncivilized 
race;* of America, Africa, Asia, and the Indian Archipelago." * 
In America, as elsewhere, the costom takes a variety of 
forms. Among the Mayas the yonng basband is required 
to bnild a hoase opposite the home of bis bride and live in 
it five or six years while he works for her father. If the 
service ie not faithfully performed, ho is dismissed, and the 
father-in-law gives his daughter to another.* In Yacatan 
the term of service is three or fonr years; and so stringent 
is the requirement that it is regarded as highly onseemly to 
shirk the dnly.* According to Martins, with whom Soaza 
mainly agrees,' tho Brazilian native uanally gains his first 
wife by serving her father. For him he goes banting and 
Ksbing. He helps him boiid his hut, dear the forest, bring 
woch], and make canoes, weapons, and nets. During this 
period the lover continues to dwell with bis own relatives, 
bat tarries the whole day at the house of his wished-for 

1 WMTSBHtmcK, op. eU.. tea. Compare Cdb>. TIte Auttrallan Bate. I. 107: 
Fmom ahd Howitt. Jfiimflanrf ami Knrnai. ns, SSS. SU. On eichange ses Kohlkk, 
Id ZfR.. Ill, Ui (India) ; Tlll.Ut (Inian), Hi (India), 

• LlOBTiaiDK. /Ho ICIte nach vioialiclt-talniud, AMffoMtung, 10, tl. 

> WnTIBIIAinR, op, (HI., WO, m. Hs enDmsrstei Lhe tribes In sscfa oontiiHHlt 
■Burns whom th* eaatom In lauad. The robinut in oIhi dlneiuaed by Post, Familiat- 
ireM, 101. tll-SOi hlsm. OacKSeehtigimo—auclinft. 7S; Letodkhbao. op. eil.. 1SS-S7; 
Biavnarr. "Kha and SbnrMht iloi Kti-xb. HeroeiiHiit." ZWB.. XI, 321 ff. For 
•lamplM Me Koatn, In gfH., T. 891, 3S1 (Holay tribes); Yl, 3S3, BM. 333 a. IS, 
U7| Vin, lUi IX, tU: XI, 120. 

• BAHOaorr, Native Saea, I, AB. > LgtoUbMBatt, op. at. 138. 

*Tha "jronthaurre the panuttot thedBniBii two or three yenrs before thejr are 
gimx tham for wItmi and thoT do not aire Ibem except to LboM wbo serve tbem 
bnat, the men In lote dolnit the plaotlDtt. Oililnii. and hautlDs lor their iBlhers-Jn.law 
wbo wliib tbem li>. and fatoh tbom flrewiHid from the InriwC; and when the fathers- 
In-law gin oTer to them the dnmeii, tbey go and Indtre with the lathers- [n-law with 
lhel(wiiBii."l«a»!n« their own Itlndrod: Ooui/L.TriilailoDaerlplivodo BraiiUlSJO- 
Wll: Bevtil. Intt. Uiil.,Xl\.Ul B.i qf. alao Koui.Ka.lu ZVE.,\, IBS. 
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bride.' If biB suit is successful, either he may take up his 
abode tor a while with hie wife's family, or he may at once 
set up a separate hat for himself. Among the GuaycurOs 
the eon-in-law dwells permanently with the woman's parents, 
but from the moment of the marriage they avoid speak- 
ing with him; and this custom of "bash fulness," often 
regarded as a survival of wife-capture and so indirectly of 
mother-right, prevails very widely in America and in other 
lands.' Service, though merely as proof of manly worth, 
appears also among the Seri, "probably the most primitive 
tribe in North America." The "would-be groom is required 
to enter the family of the girl and demonstrate (t) his 
capacity as a provider and (2) his strength of character as a 
man, by a year's probation." ' Among the Eenai of the far 
norih the lover must perform a year's service for his bride. 
"The wooing is in this wise: early some morning he enters 
the abode of the fair one's father, and without speaking a 
word proceeds to bring water, prepare food, and to heat the 

I Daring tbia oODrting season, smoag ths smalt tribes an the Amatoo. the loTir 
onjnyatbosixtaUed "boMim-right:" and this ouslom. which apiienis 1« be iileutloal 

America and In othar pnrts of lbs world: Uabtidb, RwAtutulaiuJe. Mi ibid,. EUino- 
graphie. 1, 108; cf, Hsi.lwald. Die menscK, Familie. 321. !SS. 

antosa on his rctoru frDm war be bring her the Kalp aod g\ia of a alala toe. in which 
eyenlaho is at Uberly from tbot moment to converse with hitn."— Dobbbi, "Slonan 
Sociology." XV. Rep. of Bvrcuu of Elh., Zll. 2*2. Bead espeoiallr DoBHKi'a mj 
iatorsstias aocoimt of this custom ia hia " Omaha SoeialoRT." ibid.. Ill, 262. 363; nnd 
compare Bbckwith, "Customs of the Dakotahs." B^.Snith. /lut.. 18SS, Part I, £U, 
Xil : and LoNO, Ezpeditiim. I. 2^, 254. 

ItoiistH llkawiao in Australia: Matekw, " Aost. Aboriginoa," Jour. B. S. ST. a 
Wala. (08.109; DAweov. Auit. Aborigina, 29; among the Kaflrs and BosbDana: 
FUTSCB, Die Slngeborenm Stld-Afrikiu. 114, Ho: lo Chinas Sicth, nilage Life in 
China, chap, iiiil ; ia Benecal, Sellwu.d. Die meiucA. Familit. 2S9, SBO; Lifpbbt. 
KuttargetchichU. II, 93; and CsawLET, Myitic Km. 391-414, ponjm. 

> HcOee. " Sioaan iDdlans," XP. Rep. of Bureau of £tA.. aS; and espeoiaUr hia 
"Sari Indiana," ibid.. XVII, Part I. JUMI; pf. Katzsl. Hitt. ofJUankind, II, IIS, who 
aa^a the marriage ceromonies often mean abilltj to aopport a famUjr, The Point 
Barrow Etiiiiao talfes hia wife lor " reasons of iotvrest." He wauts bor for houae- 
hold duties: and oonForaolr shadeslrca a good hunter. The mother uanaltT cbooBa* 
for bar too tbe proapeetlTB bride, nho is expected to eerre a pmbntioD aa " kitgak " 
(aoTTant) in the fnlonj mothor-lii-law's kitchea ; but aometimes the man ffoes to the 
WiNnan's home to boeomo a meniber : Mu&i>ocH, IX, Rep. of Bureau iif SIh., 401. 
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bath-room." When asked why he performa these semces, 
"he answers that he desires the daughter for a wife. At 
the expiration of a year, without further ceremony, he takes 
her home, with a gift; but if she ia not well treated by her 
husband, she may return to her father, and take with her 
the dowry.'" In some places the service must all be 
rendered in advance; in others, the girl ia received on 
credit and the man serves the required term after the mar- 
riage — a familiar example of each of these methods being 
afforded by the case of Jacob and Laban's daughters,' 
Moreover, as already seen, sometimes it is only the first or 
chief wife who is earned by service, the later ones being 
bought in exchange for property in the more usual way. 

According to Spencer, the "obtaining of wives by ser- 
vices rendered, instead of by property paid," is a "cause of 
improvement in the treatment of women," and constitutes 
therefore a "higher form of marriage," developing "along 
with the industrial type" of society. "Obvionslj, a wife 
long labored for is likely to be more valued than one stolen 
or bought;" and the long association of the lovers during 
the time of service is likely to foster more refined senti- 
menta than the "merely instinctive;" to imitate "something 
approaching to the courtship and engagement of civilized 
peoples." ' But, on the other hand, without denying that 
these results may follow, Westermarck forcibly objects that 
"industrial work promotes accumulation of property, and 
consequently makes it easier for the man to acquire his vrife 
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*BrKllDmti. FriwHptta of Bociologv. 1.754,155. On the modiHcntiDO o( thosarrl. 
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•iaee,iX); Bancboft. JVaeii<« Racei. 1, 131(Kenst), 
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by real porchase." Serving for wives is prevalent among 
Bach rude races as the Bushmans and FuegianB. Hence it 
eeems "almost probable that marriage by Bervicee is a more 
archaic form than marriage by porchase; bat generally they 
occur aimultaneoufily." ' 

By tar the most common way of purchasing a wife is by 
giving property in exchange.' Usually the amount of the 
price is arranged, like any other bargain, by agreement 
between the interested parties; but sometimes it is estab- 
lished by custom.' Always where the contract is merely a 
commercial transaction the price is in theory an equivalent 
for the economic loss sustained by the family or gejts of the 
bride.* But the amount varies in every possible way. Often 
it depends upon the rank or beauty of the woman ; or it may 
be determined by her strength and capacity for bearing 
children. It varies also with the economic condition of the 
times, the wife-market depending largely upon the law of 
supply and demand. In hard times, or where there is an 
excess of women, wives are cheap; when times are good or 
women scarce, the price rises in proportion. Among peoples 
somewhat advanced in culture sentiment must, of course, be 
taken into account. Where it is regarded as a disgrace to 
accept a small compensation for a daughter, high prices may 
lead to celibacy. Such, at the beginning of the past century, 
was the case in Servia, where the bridegroom, in addition to 
the purchase price, was expected to bestow liberal presents, 
not only upon the bride and her mother, but also upon all 
her near relatives. The presents were so expensive that 
many a "poor fellow was unable to marry at all;" and so 



Post. FamaiatrecU, Ul-aS; 
Brawl, der HHdilaven, 27S «.j 
'iage and Kin/hip. 181. IW S., 



iQn the brido-Drloe In Tarioos cotmtriBs aoa 

KoBLEK. "Slndieo." ZVR.. V. 338 ff.i Wase. Uai 
SB ft., as. Zte, 2» : BucH, Die Wofjaiceii, 49 B. 
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Black George in 1S49 had a sumptuary law enacted reBtrict- 
ing the price of a girl to one ducat, and this must be paid 
before the wedding.' But the bride-price "variea most 
according to the circumstances of the partiee, and according 
to the value set on femalo labour," ' 

Custom differs as to the time of payment. Sometimes 
the full price must be given before the nuptials; often the 
bride is received on credit, and the price subsequently paid 
in instalments. In case of credit the wife with the children 
usually remains with her father, and tlie husband does not 
gain absolute ownership or control nntil the debt is paid 
in full.' 

Among the aborigines of America, North and Soath, 
actual wife-pnrchaae, both by service and by property 
rendered, is exceedingly common; though in some tribes, 
as in other parts of the world, the transaction takes the form 
of a simple exchange of gifts or of a bestowal of presents 
upon the bride's parents. The price is usually paid in 
horses, but many other forms of property are employed. 
Among the Kwakiutl, says Boaz, marriage "must be con- 
sidered a purchase, which is conducted on the same 
principles as the purchase of a copper. But the object 
bought is not only the woman, but also the right of mem- 
bership in her clan for the future children of the couple," 

I Keaurb. Sit. 
SloKuchet Famili 
panlj lumptuary 
presontv from (be 

Uciun bi TnlTy, aerhuche VolMieter, II, Eiolcit., 2. Tufdoi id geasral diinieB tha 
former exlatence of wife-piirchaHe amang theSUvs. rejeoting Schi.Ozrk'8 tranBlatlon 
ol Nettor. I, chap. !£. 1Z( tl., which passsgo is an important eounw nanaUf elMd Id 
faior oI tormar punthase. KoTALEVHET. Mod. Oiuloriui and Anc, Lawi of KuHia, 
MS., howoTsr. follows tbo mual interpreUtian of Neetur and the law ut Blaok 
George, einag Biaroploa ot alleged wifo-purehaso and its sarvivals. C/. Post. op. 
ci'I., \l&, 1^1 and Wbhtebuabck'b chapter do " Uarriage and Celibacy." Mpa- 
oiaUj, 1*5. 

tWKBTKHHABCK, op, cit., 392; POST, op. cit. ISO ff., IM. 

'Ibid.. 133-99; KoaLBB. "Stadieii," ZVB., V, 33B, 3S0, SSI i WnTB 
cit.. SM: KaHLBB.laZPJI.. TII,371. 
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For "many privileges o£ the clan descend only through 
marriage upon the Bon-inlaw of the possessor, who, how- 
ever, does not use them himself, but acquires them for the 
use of his successor. These privileges are, of course, not 
given as a present to the son-in-law, but he becomes entitled 
to them by paying a certain amount of property for hia wife. 
The wife is given to him as a first instalment of the return 
payment. The crest of the clan, its privileges, and a con- 
siderable amount of other property besides, are given later 
on, when the couple have children, and the rate of interest 
is the higher the greater the number of children. For one 
child 200 per cent, of interest is paid; for two or more 
children 300 per cent. After this payment the marriage 
is annulled, because the wife's father has redeemed hia 
daughter. If she continues to stay with her husband, she 

does so of her own free will In order to avoid this 

state of affairs, the husband often makes a new payment to 
his father-in-law" so that he "may have a claim to hia 
wife." ' 

According to Dakota usage, either "bundles" of presents 
are exchanged by the interested families, or else the young 
man who wooes the maiden ties "a horse at her parents' 
door." On returning, if he finds the horse still there, he 
adds "another, keeping this up until" his "hmit is reached," 
If the horses are taken away, he then enters "the lodge and 
takes his bride home." In case too high a price is demanded 
the lover tries elsewhere with hie horses, unless, indeed, he 
entices the girl to elope with him; for "this is also recog- 
nized as a marriage."' In "choosing a helpmate or help- 
mates for his bed and board, the inland native" of the 



• Bo*i,"KwakiotllDdl 
'Beckwitb, "Customj 



BUB." Rep. Smith. la/t.. 1BBS, Nai. Mmi., 398, 330, 
of Cbe DskDUbs," Kep. BmiOt. ItuL, 18SS, Part I, X»4T. 
CompBiB RtaoB. "DakoL* Grammar." Oont loX <4. £(*,. IX. »». 2U. ■■Dowrioa" 
HrBeiBhansodBmoiiK the Coast ladlBUS: iim.AC1i. Rrp.Bmilh. Intt..l»fi. Nat. Mvt., 

M7. 3rv>. Bundles cif tirewuU are naed hjr tlio Abipooes: Klbmh. KutlMrveKhichte, 

n.7i.7e. 
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Columbian region "makeB capacity for work the standard 
of female escellenee, and having made an election buys 
a wife from lior parents by the payment of an amount of 
property, generally horsea, which among the sontbem 

nations mnst be equaled by the girl's parents To 

give away a wife without a price is in the highest degree 
disgraceful to her family."' Among the Indians of north- 
ern California likewise "marriage is sometimes essentially a 
matter of business. The young brave must not hope to win 
his bride by feats of arms or softer wooing, but must buy 
her of her father, likt? any other chattel, and pay the price 
at once, or resign in favor of a richer man. The iaclioa- 
tiouB of the girl are in nowise consulted; no matter where 
her affections are placed, she goes to the highest bidder." 
The social position of the bride depends ufxin the price she 
brings; and, as a natural result of the system, the "rich old 
men almost absorb the female youth and beauty of the tribe, 
while the younger and poorer men must content themselves 
with old and ugly wives. Hence their eagerness for that 
wealth which will enable them to throw away their old wives 
and buy new onea."' Among the California Karok, accord- 
ing to Powers, "a wife ia seldom purchased for less than 
half a string" of dentalium shell, but "when she belongs to 
an aristocratic family, is pretty, and skilful in makiug acom- 
bread and weaving baskets, she sometimes costs as high as 
two strings,'" According to the same authority, among the 
Shastika in California a girl is bought "of her father for 
shell-money or horses, ten or twelve cayuae ponies being 

' BAHCBorr, op. cit., I, 27*. VTt. Aooording to Wakk, Marrtope and Kinihip, 18S, 
the Indiaofl of northam Csliforaia aro "hi ossontlallj wife porchssora that tha 
ohildran nf a wifo who hascoat bar husband notblog are looked Dpoa as basUrdi 
and traatod with oontampt." 

t Bakcboft. op. til., I, 349, SID. Tha old man have a limUar moDopalr amoQC 
the Znliu ; KoetlBk. Id ZVR.. T. 350. 

' VavlSRt, Trilm of California, !2. A itrlns of doataliom is worth HD ot tGO, 
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paid for a maid of great attractione;" ' and the Xavajo 
bridegroom of New Mexico will pay bo oxhorbitant a price 
as twelve horees only for a bride "poesessiiig uausaal qaali- 
ficatioiis, such as beantj, iudiiBtry and ekill" in her necessary 
employments, ' 

Marriage by pnrehaBe appears also among varions African 
peoples,' The bride-price is usually rendered in cattle or 
goats, the amount varying greatly even in the same tribe. 
From two to thirty cows will buy a wife among the Kafirs. 
But, as sometimes happens, if a youth through his friends 
reveals to the father a liking for his daughter, he must in 
consequence pay more oxen for his bride.' By the Zulu a 
newly bought wife is regarded as an investment of capital 
from which is expected a return of interest through her 
labor and the children which she bears. Should he be dis- 
appointed in his bargain, the woman becoming sick, weak, 
or remaining childless, he sends her back to her father and 

I Ibid.. M7. 

'WtuTniuiABOS. op. cit., ES2. SIS: ScHOOLTBAPT, Indian THbet, lY, H' 
Lethebuin. "Sketch or the Navajn THbe ol Indlaiis." Rep. Smith. loMi., ISiS, 28 

Od wire-uarchaee. eiehange o( proseuCa, and wedding MramoiUBl among Amei 
(UD aboriginei aee furthor Uahtccs. RerUoiufandr. S7. H; idaii, Kilinoemphie, 
lOe-tO; Eells. "iDdiaiu ofWB3h.Jer„" Rep. Smith. Iiurf.. 1887,669 (prica of woinu 
(too to MOO): HcQek, " Siuoao Indinna." XV. Rep.of Bureavof Slh.,llSi DoBBET. 
"BEonan Sooiologr." ibid,.S.V, ZIZ; Tubnek. " EtlinologT of the DngaTa Disti 
ibid.. XI, IBS: UaoCaulbi, "SemiDoIe Indians of FLurida," ibid.. V. 4K. US t 
monies): K0HI.BB, "fitodlen." ZVR., V, 312, KS B.; Post, J>'amiIi>nr«U, 
ScBOOLCBAFT, Indian Triba. II, IS. 

*Lwraotanui:.L'*voltUumduntarlaot.iSia.i Eobi.be, inZrR.,V, 350 ff.: i 
■-Dim NHBarrectat." ibid., St, 119 ff.. (33. 134. 43>-ll; BtsBHK. "Dai Kecht dei 
Amaii»B,"i&>(l.,X,37,%; BbnbIci, "Dss Rocbt der EpboDSRcr. ibid., .11, lai; Post, 
ibid..%1. 2S2 lAmaiosa): idem, FamititHrefhl, 1H3. ISl; Bucdkeb, JTamenin. 
espeelally Pbitscb. Die SUngebotvneii S-ad-AJrikiu. ill 3. iKaQrs). lll-U (Zulus), 
1te-W(BeebaanaB),3K>(NamaqDa»), Ml. 145 {Bos bm ana) ; and Ucnzinqeii, 0>f<Wi- 
lianUcht atwlieK. lis ff., 210. HI. »1B ff.. 387: Elus. E«x-Sjieaking Pfopta. lU ff ., 

uaff. 

iWEaTEBHABOB. op. cH., 3S3. CoiDiiare Putbcb, op. cil., IIS. 113, who sais Cfaa 
"pric^vsriea (rom some six or sotcd oien to tblrly or more, if the daughter of a 
respeclablo oblet is cooeeraod." Tbe price la osuallf paid in instalmenU; and, 
aeoordina to Frltseb, amon^ the Baflra the only thing vblcb dlfltinKaisbeB a woman 
from cattle ii the fact that ber lord and mahipt may Dot WHOtouIr kill huT 01 do her 
sereni bodily hart; for then the chief would demand (he compoaltion or blood- 
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demaods a retam of the cattle.' The Damara are bo poor 
'•that they are often glad to take one cow for a daaghter," 
The rate is mocb higher among the Banyai. " In Uganda, 
the ordinary price of a wife is either three or four bullocks, 
six sewing needles, or a small box of perenssion caps, bnt 
Hr. Wilson was often offered one in exchange for a coat or 
a pair of shoes.'" Very commonly in Africa wivea are 
pawned or even mortgaged, and they are devolved npon the 
husband's heirs as a part of the inheritance.' 

Throughout the rude tribes of Asia and northern Europe, 
more especially among those of the Turco- Tartaric race, 
wife-purchase exists in its crudest form.' The kalytn, or 
bride-price, is usually rendered in horses or cattle. The 
young Kirgese, for instance, has to pay from three hundred 
to one thousand head of cattle or one hundred mares for a 
wife, five mares being reckoned as the equivalent of a camel.* 
Ordinarily a widow depreciates in market value as compared 
with a maiden;' but the Turcoman is more practical, know- 
ing the advantage of experienced service. Though generally 

I [n mob UM the tathvr ma; retnrti ths womaD to ths bnsbaii<] with a part of 
the cattle; and thOBtho liiKglins will proeaed till an agroecoenl is reachod : Fmtsch, 
op. ell.. lU, 1(1; c/. KaTZU.. Uul. 0/ Uankind, U, 131 (Zulus), 370 (Bechaanos). 

1 WEimnABCS, op. cit.. 383; B:ITZEL, op. cil.. Ill, IG; Wilson akd Pn^cni, 
Uganda nnd Iht Rn/pl'an Soiulan. 1, 187. Purcbaae or exchange of gilts exists widely 
BBuiDs the peopleaon the northern borders oIAbTsiiiniB: Unvzaiam. OtCaf- Studiot. 
IK a., 210, 211, 31S a.. 387. C/. also P(MT, op- «■'.. US. 1^1 Lbtohsneac, op. cit., 
117 0.: WAKz,cip.cil.,£lS-lS; WuTZ, ^nJAropoto^c 11, 106-17 (m an; examples}. 

tWAln.op.cK., n.UM19: Koai.BB, "Das Noeerreoht," ZFR., XI, IS-ZL In 
ease of the death of a botbaiid who has mada part paf ment far his wite, the son or 
other heir nBfs the balance dne and takes the woman: ibid.. K3. iU. For cases of 
wUe-paWDlDB amons the Siamese see BabtIan, BtchttDerKaltniae, 407 B. 

•Seopart!ciilarijK(iIII.EB. ta ZVS..'V, 331 S.. who gires mooh intorestins matter 
relatinit In these peoples; sliio Post. op. cj(., lU 3.! Lbtodbneau. op, cit.. lUff.; 
WuTEBHAXCK, op. dt., 393, 399; ScBBOBPEB, HochteililiraucKe, pa—im; Bdch, Die 
WoUdken, loc. cit. 

' Post, op. tit.. ISS, ISO. Among the Kirgese of Somipalatinsk cattle are tha nnit 
of exobango in which other property la reckoned: ibid., IW. Post giies manr 

• Post, Ibid., 190 ff.. giroi examples. " Bei doQ Onseten im Kankasos lahit man 
(Or Wittwon die Halite dos Brautprelses der Jungfrau. bei dco Arabero am Sinai die 
HkUte odor eia DritMl.'-Ibid.. IBl. Cf. also WaaTESHABCE, op. cit.. SaH. 
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a young girl may be had for five camels, he is quite willing 
to give fifty or even a hundred for a well-preserved widow.' 
The Tartar maiden of northern Asia is Bold by her parents 
for snch goods as pass current in exchange. She brings 
usnally a variable number of sheep, horees, or cattle; but 
the price is also rendered in other commodities, such as 
brandy, beer, or linen. The contract is arranged with the 
utmost exactness between the parents. The future husband 
and wife are not even informed. In theory, at least, "their 
sentiments, their deaires and antipathies, are not taken into _ 
consideration." When all is carefully specified, the contract 
of sale is legally completed before witnesses; but the bride 
is not delivered to the bridegroom until after the ceremony 
of marriage, which takes the form of symbolical capture.' 
In China the harsher features of this custom are somewhat 
softened. A "present is given by the father of the suitor, 
the amount of which is not left to the good will of the 
parties .... but is exactly stipulated for by the negotia- 
tors of the marriage," the transaction thus differing bnt 
little in form from an ordinary bargain, although it must not 
always be regarded as an actual contract of sale, but rather 
as a means of providing the wife's dower,' 

In all branches of the Semitic race marriage, at some 
time, has been a matter of simple sale and purchase. The 
married woman, in early Arabia, was looked upon as merely 

who ha™ ehown tb8iii»lT<rt 
I.. 190, 191: DieArtfAnet at* 

u, 1. 310. sn. 

as Rocht dor KalmOokon." 
1 relatiTeljr voctlij' poaiiJoa. 
Rtviete, X. 7S. Batcominn 
UOLLKNiKiBrT, Dot clkJwviKhe FavtillcnrixM, Zl. 25, paaim; and SurrH. Village 
Life in China. eim\i.i.%ilL Aocardicg to Hoc. (AineKffnpirie. II,!2Sff.. thsprioe b 
poid Id two iiutalm(>iit9, odd part at the signing of the contract, SDOtber a tew days 
bnfors tha wedding. Gifts are also madn b; the bridegToom's paruuts: vhile the 
bride's partnta proTide h«T with a tron).9Ha[i. <y. ROHI.EK, " Aug dam chlnsflwhen 
ClTilroeht,"ZrB„VI,S«&(t.,WB.10a! LBTOCIINEAD,<ip.ri(.,lU, 1(5; RatIEI.. Htit. q^ 
Mankind, in, 193-508; Klehu, Kti.U%rgeKhirhte. VI, IOt». 



I Letoitinbaii, L'f volution du nariagt. 144. Woraa 
fraittul Bomatimes brias meni than girts: Post. op. c 
aiaali-iintlBixhUltben,il3.; Afrikanitcht Juriiprudi 

'LrroriHBAu. op. clt., 143, 144. Cf. Koeiihb. "1 
ZVfl., IX, tei ff„ who sbovt that the Kalmack wUa Is ii 
cir., 394, S93; J\l 
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a bond servant. " I charge you with your women," saya the 
prophet, "for they are with you as captives." Accordingly, 
Robertson Smith iuforiDS us, in Arabic lexicona dwdnt, or 
"captives," is "actually used in the sense of married women 
generally."' The mahr, or bride-price, was paid to the 
woman's kindred. But under Islam it has become identical 
with the sa<idc, or present to the bride, the two terma being 
Bynonymous." The Arabic mahr ia the same as the Syriac 
mahrd and the Hebrew mdhar; and in each case it is paid 
to the damsel's father.' In the early days of iBrael, appar- 
ently, the amount of the bride-price established was fifty 
shekels of silver;* and Boaz actually declares that he has 
purchased Ruth the Moabitess to be his wife." At this time, 
however, the conte.'st shows that marriage among the Jews 
was something more than a mere bargain, though there can 
be little doubt that actual wife-purchase originally existed. 
"At a later date, a girl was, until puberty, at the disposal of 
her father, who could either sell her or marry her to whom 
he pleased, being a Hebrew. There were, however, certain 
conditions, one of which was that the purchaser could not 
sell the girl to another person, and if he did not espouse her, 

1 Smth, Kimhip and Uarriage, 77 3. He quotes the following linss (torn tba 
rami!, 2TO B. x 

" Never lot nister prB<9e btotber of hers: asTsr let daogbter bewail 

arstbsr'sdsath; 
"VoTthry bBvebnniHbt bar wberesbe Uao lonitera fn>a womaa, 
and lAcv bB«e banished her to the faithast ends at tbe earth." 
iSiaTS, op. cit., li, 79. Cf. on the Arabs, Letodbneau, op. cit., 117; WbbTM. 
HABCK, op. est., SaSi Pout, op. cil.. IBI-eS, ji<u>jm,- eEpeciallf Kodleb, "Sladien," 
ZVR., V, K7 ff., and the literalnre there cited ; idem, " Deber d«» norislarnitiscbe 
Becbt." ibid.. Tin, Ul,ZU,25e: and TobhAuw, "Db9 Erbrecht noch den Yemrd- 
nimeendesl9lBms,"laicI.,T, 129-17; Fbuujkichs. " Du Ehereobt des Iilam," fMd.. 
Til, -lOi^l, 2a, SSt. 271 



■ BmTB, op. cit.. 79. 
• Deut, 27:29! cf- LicB 



'Roth 4; 10; Bos 
In genornl on Hebrei 
lit. lis (mahar}. 
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or marry her to his son, he was bound, when ehe reached 
the age of pnberty, or at the end of six years, to aid her in 
obtaining freedom by reclaiming from her father the price 
paid for her Bervicea." ' "In the betrothal by kasaph, of the 
later Talmndic law, purchase appears as a mere survival. 
The man gives to his chosen bride, in the presence of two 
witnesses, a piece of money or some other gift of equal 
value, with the words: 'Be thou consecrated to me.' Even 
the perutn or smallest coin used in Palestine or some unim- 
portant friendly service was legally sufficient;' and this 
sham purchase has been perpetuated in the modem Jewish 
ceremony of 'marrying by the penny."" 

Traces of marriage by purchase, real and pretended, are 
also widely diffused throughout the nations of the Aryan 
stock. Among the Afghans the price of a bride is paid to the 
father, but he returns a part of it as a dower.* In upper 
Albania the price is equivalent to 600 marks; and there the 
symbols of rape appear in the marriage ceremony.' Accord- 
ing to Leist and Zimmer, the Hindu maiden in Vedic times 
was sought of her father, not by the suitor himself, but by a 
friend called the bride-wooer;' but, as a legal foroi, the bride 



I Wake. op. cit., 237! WiOll. Lafemi 
1 IJCBTBCBKIN, Die Bht. U. 
Divone.Tta. This autbor's aurmi 
adnptad oiidai luflnenoe ot tba Boi 



w (1871). II, i:. U1 B, 



■ Webteehaecs, op. Ht,, 3BS. EvsL in the dare ot Abraham the parchaw 
price ia bagiiiDiiig to be tranatormed tato adover: "And the asrrsot brciOBlit forth 
IbwbIs of silier, and Jawflla of gold, and ralmeDt and gare tham to Bsbekab : ho bb»» 
also to bor brother and to her mother pnwlonstbll»s."—Qen. 24:53. Cf. Wbbtbb- 
■AKCK. 408, and the aothorities there cited. 

'KoBLEE, ia ZVB,.'y. S61. Cf, Lktodbneaii, op. rtC, 147, who ebxs that so mnoh 
do thei reifBi'd wiies as property that io eaee ot Bemarriatre tbe secoad husband has 
to indeniDlfy Che family of tbe first for the bride-prioe. 

''KoHi.GB. loc. eit„ MI. Ses, Etbd io recent time^ the chieftaiDS Id middls 
Albania were aocuBtomed to steal their irivEs from Turkish famlliee oad to compel 
them to receive Christian baptism : ibid., MS. 
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moBt be paid for by rich presents,' which were, however, re- 
turned to her as a dower.' Here we have to do with a sar- 
vival; but originally actual wife-purchase, side by side with 
wife-captnre, must have existed. One of the eight forms of 
marriage mentioned in the Ordinances of Manu as having 
been proper for the two lower castes, bnt here condemned as 
immoral,' is the Asura rite. It is described as "the gift of a 
maiden voluntarily after presenting to the kinsmen and the 
maiden wealth as much as the suitor can." ' Disapproval of 
real wife-purchase thus early produced two very important 
results: the institution of dower, already mentioned, and the 
Arsha rite, or ceremonial purchase, still the most common 
form of marriage in India." But the victory was by no means 
complete. "According to Dubois, to marry and to buy a wife 
are in India synonymous terms, as almost every parent makes 
hia daughter an article of traffic.'" 

iZSMUBS. AUiRdiKlia L^xm,X»-U,S\i. Lbibt, JK-aruckaJtuGenUum, 125-75. 
gives a mastf-rlj discussion ol mirriHge Bmonti Ibo urlj Airsns, with {artlcoUr 
refcrDDCD (o ibe Hindus, With this shoold bo onrnpared the able impei □( K0BI.EB. 
"lDdi!iebe» Ebe- uod FamiliBDrecbl," ZFR.. III. 312^-IU. who differs on some im- 
portant iwints; and ScHBUiEB, Spracliveri/lacliiing tind UrgaclticMt. 3S1 B. The 
"rlob praBents" roterred to oonsiBled, in ease of eotnal purchase, ot one hundred 
oavia; and Lgist. op. cil-.lSS. notes the ooineidGDoe ot this number with one hundnHl 
beoTes mnntioned b^ HoMBB, Iliad, ll, 1. ZU. 

iSee Apailamba. II. S, 13, 12. 

■ But Ubdu is not alwajTs eoiisisleat rBSardlns the leitallt; nf the aotual hride- 
monar: see OrdiiKHicea, IX. S3; BDaSBt.!. AMD BoFKiHS, 160 n. 1: aodc/. Koelkr, 
"ludioehea Bm- nod Familienreobt," ZVR.. HI. SU a. S. 

• Bi7Bi(Ei.L XHD HoFKtNa, Ordiooncea qT V aRu, Lect. in, 31, 21, tt, 31, US.. 
(7-50. "This form i» also procticsd at the prosonl day by people claiming to be 
Brshmans, e.B: the Caiia BrabniaDs, callod -Oarukkal.' in southern India, vho 
seldom oaQ get wlTSS lor lesa than a thoasand rnpeeB. It otlen happens that low- 
cshlfl Rlrls are palmed off on them."'- Ibid.. *9 a. 2. Cf. Jol.lt. Hindu Law a/ 
Pariirion. 7S-7S, lor a dlsoossiop of the marriage forms; idem. Ccber die tvchtUeha 
SleUunff dCT Frauau IS-IB. 

»Oneof the eight marriage forms moDtioned by M ana with approval: Ths "gift 
In due form ot a maiden is called the Anha rite, when a pall or tvro of cattle harg 
heen legally received from the hrideKruam."—B<i shell and Hopkins, op. cir., m, 
ZB, IB. n. Of. JoLLi, op. at.. IB; Lkist, .4l(-uri«hei Jut Oentium. 190-SS. (or the 
ooDSGqnencosof disapproval of capture; and for the traitsformetion ot the purchase 
price into the Qutka inNtitution or dower, ibid., SOI 3, 

«Westehmabck. op. cit..390; Ddbois, A Detcrtpiioii 0/ tlie Charnclcr, Manner*, 
and Cwronu of the Peopletf India (Madras, USE}, 102; c/. Biiufsi.L akd HOFUas. 
op. cil.. 19 B. 3. 
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The custom of rendering a compeDsation for a wife, 
Aristotle tells as, was prevalent in ancient Greece.' The 
bride-price consisted of "countless gifts;"' and in the 
Homeric age a maid was called "one who yields to her 
parents many osen as presents from her suitor."' The 
Bomau marriage by coemptio was a conveyance of the bride 
to the bridegroom through the mancipatory process in essen- 
tially the same way as a slave or an ox was sold. Gains calls 
it an "imaginary sale;'" and it is usually regarded as a 
reminiscence of actual wife-purchase among the primitive 
Romans or their ancestors.' Moreover, in marriage by Msits 
the husband gained full control of the wife by a year's pre- 
scription, exactly as in the case of any property." 

Herodotufl mentions wife-purchase as a Thracian custom;' 
and until very recently it was also practiced by the Slavs.* 
The bazar of Babylon,' where, according to Herodotus, 

tin, II, Hii. Compare HSDZA, £Aebeffr«»dHn0,Bff. 



it, 3S1. 



I. S93; cf. WEBTBBlliBCB, . 



ramuehe JEJie, 65 B 



• PcMTB, Ooiiu, 1, 113. 88. and tha editor's notos. SBS. 
'It b 90 (SRSrdod br Sohm, Inttituta of Roman La 

lUBCK, op. Cil., a»J ScBSADEB. op. cit., 382. BOHHBACH, I 

1I5.24S3., boldB that there was one origiiiel form from ' 
eotifarreaUo ware derived, nod thot it ainibinod pnrehaae with rsligions slemautc. 
KABL.OWA, Die Formal der rOm. Eht. 1 S.. K.. criticises Rossbnch nod holds that It 
rcnaliu to bs proved that toempllo is a aarvital of real porehase, it being mora 
likeli ■ panicnlar use of mancipalio arising perhaps mider Servios TDllios; but 
Lust, op, cit,, IW 9., rejects this view and favors the tbnorT of sarriial. Lahoi, 
Rdminfte AUtrUiamer. I, IDS, 106; and BkhshO^, SOniKlie KOnisix^l. ISfl. ara in 
practioal agreement with Karlowa. Cf. PoBTE, Gaiw, SiB.: UtnBBKAD. PrivOla 
lam of Rome. 4U-43, who rejects the theory nt snrrli^; L-BtOCshUc, L'tt 
dtinorince. 1*9,150; Mdnlkzcm, Femme oiorW*. 28-30.^ 

'See Lubbock. Ongin of Civiliiatiim. T4, who oomparos 
PoBTE, Qaitu, I. gUl. p. 88; Lhtoubhkad, op, fit., ISO. 

'Hebodotds, t. fl; B»wi.mHOTi, 111. 180. 

•KbaDsB. Silttuiut BrourftderSad»iaii«B,ITJ,I7Si KovALBvasx. Mod, CtwtMM 
amt Anc. Loot of Rumia. SCff. It otiated aman^ the Russians, Bohemians, and 
Pomeranlaoet WEaTEBHAsrK. op. cit.. Xfl a. 6, and the sotboritiss there cited; but 
TDBHn. SIoi-ucAa FamilienrecKt, IH ff.. ^ denies the former existeooe of pnrehua. 

' HaaoPOTOs. i. IW: Bawuhbon, 1, 202, zes. 
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girlB were publicly sold in marriage, found its counterpart 
not long since in the maiden-market of the Roumanian 
Gainaberg.' The anuient laws of Ireland reveal it in 
curious relation to wife-capture. The legitimate wife is the 
wife who is bought. At the first marriage the full coibche, 
or bride-price, is paid to the father; at the second, the bride 
receives one-third; and at each succeeding marriage a grad- 
ually increasing portion falls to her share." Marriage by 
abduction is illegal. In that ease children begotten during 
the first month belong to the wife's family, though they may 
be conveyed to their father for a composition ; and to such 
conveyance he is legally entitled, when the abductiou takes 
place with the woman's consent. After the first month the 
relation between husband and wife is partially legalized. 
The children begotten thereafter belong to their father, 
though they are really illegitimate and hence not entitled to 
full rights of inheritance. Furthermore, a gift from the wife 
to the husband is void. But every defect in the marriage is 
at once cured by payment and acceptance of the coibche. In 
case the price cannot be arranged the family of the wife are 
entitled to damage. They may demand that another woman 
be placed at their disposal for an equal term ; or they may 
exact a partnership share in the earnings of the abductor.' 

IKORLER. "Dar HkdchenmBilit not dsm Qaiuaberg." Zrfi., VT. %8-WO. Tbs 
brlde-prloe was roprsHinted by the preseoU tflodDred by tbo wooor. "Eiuat bracbtan 
die Eltem ibre heiiuthsfftbi^D TOchter (feCets) sammt dec Uitglft aal den Beig, wo 
die UAnaei. die petitori. am eiIo wnrben ; die Hadcbau Bssaea dabei buI ibrer UitsKt 
odor staudea htiiMr derselben. Der KaoBustiae bot QeBOhenke and warde mlt den 
Eltern einig: der Fiauenkauf war berelts ias doaaCoriMhe Stadiam tcetreten." 
Kohler BdiIs, in certain enstoma cannectod witti Iba maiket. rnllcs or tiromigenitT 
and witu-esptnre. 

s"Der Valerorhielt dBEToUe Coibche bal dec araten 1 
zWBiten 1, bei der dritten |, und so fort bis m Vi : def Host s 
talian in sain i eina welters verbAltnissmassim Gabe. oclch 
der Eben slob lerltleinarto, liam dam Hanpte der Familie 
V. IKS: O'CUBBI. llanneri and CiuCnnu of the Anci 
clniiiff.; Ancient La^ of Intana, in, i\^. 

lKoai.BB, in ZVR.. V. 3S3, Xi; Ancicnl Lata of Ireland. III. Mt, 40!, tU-i.'i. 

already tranafonned into a dotal twrtiou : EoulBB, op. cit., 3BS, 3ee. 
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Finally, it may be noted, that traces of wife-purchase are 
fonnd in every branch of the Germanic race. Nowhere, per- 
haps, can the evolution of the marriage contract in all its 
phases be studied with more satisfaction than in the history 
of our own ancestors. The subject wilt, therefore, be further 
considered in a later chapter. 



We have now traced in broad ontline the extent of wife- 
purchase, and studied its general character and its [uincipal 
forms. It appears essentially as a real contract of sale 
between third parties. Technically, at least, the bride and 
sometimes the bridegroom have nothing to do with the 
transaction. We have seen incidentally that the purchase- 
contract tends to become a ceremonial conveyance, and the 
bride-price to disappear in the dower. This transition is a 
fact of great social and legal imiwrt, and must therefore 
receive further attention. Bnt, first, another question of 
interest arises: What is the place of wife-purchase in the 
evolution of human sexual relations? If it was not preceded 
by wife-capture as a general phase, is it the primitive 
method of contracting marriage? Or, to resolve the ques- 
tion into a more convenient form, what is the antiquity of 
mutual agreement as the basis of matrimonial union between 
a man and a woman? 

On its face, marriage by purchase appears as an institu- 
tion which could arise only after considerable sociological 
and mental progress had been made. It implies relatively 
advanced ideas of property and social organization. Pre- 
cisely the same is true, in a less degree, of wife -stealing, 
particularly of the systematic capture of women. It implies 
for one thing an appreciation of the economic value of 
woman's services which is wholly inconsistent with most 
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primitive conditiona. There are strong indications that in 
the beginning of distinctly human history marriage arose in 
the mutual consent of the partifs. Nay, to discover the 
prototype oE the primitive matrimonial contract it may be 
necessary to croaa the boundary-line which separates man 
from the lower animals. This fact seems to have been too 
much neglected by writers on the history of marriage. Post, 
indeed, throws out a significant suggestion. Among very 
low races, he says, betrothal is a compact between the bride 
and the bridegroom. As soon, however, as the gonealogical 
organization is further developed, marriage is changed from 
an individual relation to a relation between families, and the 
betrothal becomes a compact between the kindred groups. 
With the decay of the gentile constitution marriage and 
betrothal gradually become again an individual matter; so 
that in this regard the lowest and the highest stages of 
culture present the same phenomena.' 

Here we have the general phases of evolution correctly 
indicated, though the author lays too much stress on the 
influence of the gentile system. But the view we have 
expressed is sustained in a remarkable way by the elaborate 
researches of Weatermarck. In a series of chapters he has 
put it almost beyond question that a wide libert;y of sexual 
choice on the part of the female is the rule among primitive 
men as it is among the lower animals.' Everywhere, with 
few exceptions, the male appears as the wooer. In the 
female passion ia less eager.' She therefore requires court- 
ing, and thus in effect she secures the chief place in the 
function of sexual selection. Even in the case of the repro- 
ductive cells of plants, where any external difference has 



1 Post, Familimnxt 
foDnd examples of poopLi 

' WBatBBlIABCK. Human Marriagr, chaps, Tii-»iii. incIiuiTO. 

> Dabwik. QO'^cnl of Han. ohap. Till. £22 B.; BbfiHAs, Dti mocUUi 
as B. C/. GkOOb. Di« Splele dcr 7'hierE, 1S9 ff. 
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been observed, "the male cell behaves actively in the union, 
the female pEiesively;" and the eame law prevails among 
lowly organized animale.' In general, animals contend in 
some Bort of rivalry for their mates. Even the most timid 
during the season of love "engage in desperate combats 
with each other for the possession of the female, and she, 
although comparatively passive, nevertheless often exercises 
a choice, selecting one of the rivals." Fighting for mates 
"occurs even among Insects, and is of universal prevalence 
in the order of the vertebrata." ' This method of courtship, 
not to be confused with capture, may also have prevailed 
among "onr primeval human ancestors," and it still exists 
in many forms. Sometimes a fist-fight, a battle with clubs, 
a duel with bowa and arrows, or a "pulling-mateh" settles 
the claims of rival suitors; and often, as among the North 
American aborigines, the contest takes the form of "wrestling 
for wives."' 

But animals have other means of wooing their mates. 
To this end the male in a much higher degree than the 
female is provided with certain notes or calls, strong odors, 
beautiful top-knots, fine plumes, brilliant colors, or similar 
ornaments. Even with the most pugnacious species of 
birds, says Darwin, "it is probable that the pairing does 
not depend exclusively on the mere strength and cour- 
age of the male; for such males are generally decorated 
with various ornaments, which often become more brilliant 
during the breeding season, and which are seduloosly dis- 
played before the females. The males also endeavor to 

> WEBTSBKAHnK, op. dl., 157 1 Sacdb, Tcrt-Book itf Botaitir,9Kt Dabwci, op. ef (., 
chap. liii; Km-iu-imit, Die gackUxMliclu ZvclUtPalU, in ZFE., Till. 110 0., wbo 
rogards tliadBDcaasorigioall)' a form uf wooios. Bucb i5 also tba riew of EenHAe, 
Ofi.ci(..X&B.i ODdQsoOB, op. cit,2SlB.,2BSI[. 

iWestesmabcK, op. ci(.. 139, 2S3: Daxwih, op. c{(.. chap, xiil; Wau^aci. fior- 
•pinitm, ESS B. 

■ HabTIds. SecUiiiuConde. 589; idem, Blhnooraphii:, I, 111; Wurx, Anikro- 
poloiii'. ni. ICn: DitnwTH. op, ell., chnp. lii. Ml a.; Lubiuk-k, Origin of CiVidio- 
Uon, 101 B. ; sod eapsciallT Westebiubck. op. cil.. 1W43, nbo gitas mauf axainplas. 
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charm their mates by love- notes, songs, and BoticB ; and the 
coortahip is, in many instances, a prolonged affair. Hence 
it is not probable that the females are indifferent to the 
charms of the opposite sex, or that they are invariably com- 
pelled to yield to the victorious males. It is more probable 
that the females are excited, either before or after the con- 
flict, by certain males, and thus unconsciously prefer them.'" 
Such colore, love-songs, and ornaments belong to what Darwin 
calls the "secondary sexual characters." For, in the sexual 
selection, the "struggle is of two kinds; in the one it is be- 
tween the individuals of the same sex, generally the males, in 
order to drive away or kill their rivals, the females remaining 
passive; whilst in the other, the struggle is likewise between 
the individuals of the same sex, in order to excite or charm 
those of the opposite ses, generally the females, which no longer 
remain passive, but select the more agreeable partners."' 
These characters, he thinks, depend upon the aesthetic sense 
of the females. "Just as a man can give beauty, according 
to his standard of taste, to his male poultry, or more strictly 
can modify the beauty originally acquired by the parent 

species bo it appears that female birds in a state of 

nature, have by a long selection of the more attractive males, 
added to their beauty or other attractive qualities."* Bril- 
liant colors, for instance, have thus been acquired by birds 
and insects because they are "beautiful or otherwise agree- 
able, whereas the characters resulting from natural selection 
have been acquired because they are useful." Hence "far 
from co-operating with the process of natural selection, 
sexual selection, as described by Mr. Darwin, produces effects 
disadvantageous to the species;"* for many of the second- 
ary characters are a source of danger.' But Wallace, in his 

I Dab WIN. op. cit., chap. xlli. 367 ; ohap. Till, at (prolongod oonrUbip ot animals) . 
qT' WEITBBKABCE.np, cft..lg9. 

IDabwih, op. e«„ Ehap. iii, Ml. • Ibid., chap. T[ii,»ll ; r/. Ibid.. (SB. SM. 

•WBSTBttBiKCK, oji.cit., !tl. • DiKWiH, op. ci(., ehap. «vi, *B8. 
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well-known criticism of Darwin,' has established a proba- 
bility that their primary purpose is not seethetic, bnt utili- 
tarian. "The ftmdamental or gronnd colors of animals," 
he says, "are very largely protective;" and these are ex- 
tended in the line of the greatest strnotural and nervous 
development,' They are therefore an evidence of a surplus 
of nervous energy, which is especially active at the excitable 
period of courtship. So tar as the female exercises a choice, 
it is not because the males are beautiful, but because they 
are "the most vigorous, defiant, and mettlesome." The 
view of Wallace is supported in the main by that of Wester- 
marck, who especially emphasizes the fact that colors and 
the other secondary characters are "upon the whole advan- 
tageous, inasmuch as they make it easier for the sexes to 
find each other," They exist to be seen. By association 
of ideas it is natural that the females should find them 
pleasing, for to them they are the "symbols of the most 
exciting period of their lives,"' Furthermore, "the greatest 
advantage is won with the least possible peril ;" for " osually 
they occur in males only, because of the females' greater 
need of protection. They are not developed till the age of 
reproduction, and they appear, in a great many species, only 
during the pairing season." * It follows, therefore, that 

' Wallace, Danoinim, 288-300; also hU Tropical Nahire, 22Ha. 

> AenptiDg TylOE's resnlta in Coloration of Aninutli and FlanU (London, ISBS]. 

'WMTEmiUlCK, op. e«., 252,249. Wallacb has also noted tho use o( colors m 
a mBsns of recognition : Z>aru'inuin, 217 S. ; aad admits that tha sexual colors mar 
bMoma pleating to the famales, Chotigh thej may be devoid of an Bsthetio same. 
This alleftod incoosistaacr Is criticisod by Poulton, Colour* of AiUmaU, 23(1. 

• WeaTEGMABCB.op. CI t., 210-SS, especially C4I, SU, £31, S5S. 

For a comparison of the different theories of seiusi selection see QuiDKs ABD 
TbokpbOn, EBolvlion of Sez. 3-30, who think tho truth lies belwsea the views of 
Darwin and Wallacej PodltOit, op. Ht„ 2St-33S, who snataina Derwin's Tiew; and 
TtVCK. Primitive Lovt. 22fl ff., who attompta " to damoUsh tho theory ot semol seleo- 
tlon In retaraoce to the lower races ot man as Wallace demolished It la refenuim to 
animals," Cy.EspiKAa.DetracUMKimnuUej.ZKIS.: BEOOEii,Lauo/HeralitvUSS3), 
IM-241 -. Qboob, Die Spiele der Thicre, 230 B., 207 S., who takes a medial positioa 
bMween Dsrwip and Wallaco; WeIhiIanij.S(iuI>ei in the Theory of I>«ccnJ I Londoo, 
leSS), I. leiB.; EiHEH, Die Enlitthung <ler Arttn (1888); sud Geocks, articles 
"B*[iniduotioD,""Sei,""TaiiatioDaDdSelaotIon,"iii£i>evcl. BriL 
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sexual eelecfioD is but another aBpect of natural selection, 
and the secondary sexual characters are perpetuated in har- 
mony with the law of survival of the fittest. Whichever 
view is accepted, the tact with which we are especially con- 
cerned remains: the female exercises the function of choice. 
Turning now to the human race, we find that the same 
law prevails. Savage and barbarous men are passionately 
fond of self -decoration and display. "There are peoples," 
says Westermarck, "destitute of almost everything which 
we regard as necessaries of life, but there ia no x>eople 
so rode as not to take pleasure in ornaments;" and he 
quotes Spencer's remark that, great as ia the vanity of the 
civilized, it is exceeded by the vanity of the uncivilized.' 
Every sort of decoration is in use. Attention is paid 
especially to the arrangement of the hair. The body is 
disfigured or transformed in a variety of ways. The ears, 
nose, or cheeks are pierced or bored, and rings or other 
ornaments inserted. The teeth are colored or otherwise 
mutilated; and the body is scarred, painted, or tattooed.' 
Now it is demonstrated by wide observation that the pri- 



■ WsflTKBiusci, op. cit.. 1S5; Spencer. Principlet of Sociolom. !■ ^1. IS' Of- 
DABWIN.op. <:it., I, chap. >ix. 573 S.. ;iU-K5. ror s saDnral diiaussion of the " weoDd- 
«fj BBinsl oharaetarB of ni»n." 
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the lovo of orQBmOQt i and FistK, Primitiee Loee.Zil ft, who ontiroly relecta Woator- 
maick's Tisw, alleging, as a matter of tact, that tattooing " has had from the earliest 
r«»)rdad times more than a down practical pnrposea, and that its lue aa a stima- 
lant of the poasion of the opposite sex probablr never occnrred to a Bavage until it 
wassnggested to him by a pliilosopbidng visitor." On circamcisioo see Koblbb, 
iozr/;,. XI. 429, 430; VI, U 7-19, reviewing Wu-kem, De litenijdenit tiij de votken aan 
den [nduchai ArcKipel (18SJ); Plohs, Dot Kirul, I, SlSff., 367 B.; Hbllwalo, op. 
cit., B6Z; LiTFBST, Kultm-gachichle. II. 317. who belioves circomeisioa originated ai 
B rorra of eipiaCioD. Ckawlky, Mi/ilic Roit, IK If., regards tattooing, aircomcisiOD. 
and other mntUatlons, Dot as ornaments, bat as "practically" amulets or cbarme to 
Bocnre the ■wfety of organs and [uuctionB. 
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mary purpose of self-decoratiou is the stimulation of sexual 
passion. In all parts of the world the desire for it " is 
strongest at the beginning of the age of puberty," all such 
customs " being practiced most zealously at that period of 
life.'" The "common notion that women are by nature 
vainer and more addicted to dressing and decorating them- 
selves than men" does not hold good, at any rate for savage 
and barbarous peoples. The females are, of course, often 
fond of adornment, in this way trying to please or attract 
their lovers. In some cases tattooing is practiced " exclu- 
sively or predominately" by the women, and "the men 
sometimes wear fewer ornaments;" but as a general rule it 
is the man who shows the greater desire to beautify himself 
as a means of gaining the favor of the opposite sex.' The 
woman requires to be wooed, for she is more fastidioas than 
man in the choice of a mate. "A Maori proverb says, ' Let 
a man be ever so good-looking, he will not be much sought 
after; but let a woman be ever so plain, men will still eagerly 
seek after her.'" ' Besides, it is remarked that "very gen- 
erally among the lower races, the females are even more 
unattractive in aspect than the males."* But both sexes 
co-operate in the process of selection ; and as social institu- 
tions are developed man shares in it more and more. In 
this way are transmitted the distinctive mental and physical 
characteristics of each race which are necessary to its sur- 
vival, and upon which its standard of beauty depends.' 

> This eoualnslon of Westersiarek Is dlspQtod by Fince. op, cif.. Ol B. 

tWEBTEBMAHCK, op. cil., 173 ff.. 182 ff. C/. DiHWiN, op. fii., 5T7 ff., S97 ft., who 
(binlis vomoa among aBvnses are londsr of orDamsot than dibd; bat ths ooDtait 
shows that ha does not letar lo our " progooitors." 

iWebtebmabcii, op. ci(., 253. DaBWIN, op. ct[., chap. ii,S9B ff., holds this tiow, 
in tLe CBsa of tha ^' secoodary sexual characters," Tor oar *' proffonitors." 

'SPKJiccB,op.rit., 1, 117; r/. Westssmakh, op. c«..S13,m, Z7B. 

■That BtandardB of bf^aaty dnpend apOQ racial difference is urged br Wistms- 
MABCE, cbap. lii. especially £73 ff., against Dabwih, op. eif.. obap. il. SK-BB. who 
holds that racial differsnces are due to different standards of beaaty. On femala 
beauty and ideals of beaaty amoug all races see Pujas's tall and intsrestiiig di» 
cuuioo; Dot Wtib. I, i»-lZI. 
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If the law of sexual eelection has been rightly stated, it 
would, indeed, be strange if women among low races should 
not preserve some liberty of choice in marriage. In the 
savage state, says Darwin, man keepB woman in a far more 
abject position "than does the male of any other animal;" 
and hence it is not surprising that "he should have gained 
the power of selection.'" But it muat not be forgotten that 
even the lowest races of which we have any knowledge have 
advanced far beyond the primordial state of man. Darwin 
himself cornea to the conclusion, after examining the evi- 
dence, that savage "women are not in quite so abject" a 
condition as is commonly supposed ;' and the facta show that 
in a vast number of cases they have a decisive, though not 
always a legal, voice in the choice of a husband. 

According to Post, the right of assent is subject to the 
following principal variations:' (1) Among a large number 
of peoples the contract or bethrothal is made by the parents 
or relatives, no regard at all being had to the will either of 
the bride or bridegroom.* Infant-marriage or betrothal, in 
particular, is of frequent occurrence ; and sometimes chil- 
dren are promised even before they are born. Naturally 
such engagements are often merely contracts of sale; but 
usually they have a deeper social significance aa a means of 
extending and more firmly knitting the bonds of family or 
gentile union. This custom implies something more than 
mere brutal indifference to the wishes of the children; and, 
besides, it serves the ethical purpose of restricting the sexual 



■ Darhtn. d;i 
"Post, J-ami 
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liberty of the bride.' Such a contract ie not always legally 
binding upon the children, especially the bridegroom; and 
when it is binding, the betrothed often disregard it, or the 
bride nrns away with another man.' (2) In eome cases the 
consent of the bride alone is ignored;' (3) in others her 
approval is asked pro forma, but refusal never occurs and 
would not be tolerated;* (4) or the choice may, in fact, be 
left to the young man and woman, while. _the_ right of 
betrothal belongs to the guardian. With the Bataks of 
Sumatra, for instance, vows and pledges are exchanged by 
the lovers; and in case the girl is betrothed by her parents 
against her will, she may run away to the giver of the love- 
pledge, who is then compelled to receive her. A similar 
rule prevails in Timor and smong the Tscherkese of Asia 
Minor.' Sometimes (5) the young people are legally bound 
to submit to the choice of the guardian only in case of the 
first marriage, which, accordingly, ia often dissolved after a 
few years or even a few months; while the second marriage, 
being usually a marriage of inclination, may long endure.* — 

1 AoeoTdIng to Poht. Familienreclil. 2C6. ths purpose ia always Famltitmtr- 
Mndnngen aniulmilpfen ; Biid Dsnallj the bfltrutbed bride in held strictly ti> a lUa 
of obtntity, e»Bn anmnB peoples whora auch is not the custoni for girls ! Vom.op, 
ril.,a2,2IS; LiFPEKT, Oetcliithle dcr Pamille, lU, 150. 0( this, good eiampleaan 
toQDd in the Sontb Seai Kohlbb, "Stadiea," eVR„ V. SX; gee sImi StaBOKB, 
PTimiUne Family. ZIZ. ISe. EST; Waek, Jfamopa and Kinthip, 78-80! Post, 
OtteKlCBliUtfenoiienMhiifl. 80; (^njirunp, GT ; Ar\fanoe de* BtaaU'Und Beelittlebent, 
3S; jl/rikaniiclie JMritpm,lcni,I.aei-li: Webtebhabck, op. ciC.ZlS, Zll. On oarlj 
batrotbalB aoe tarthor Kobi.eb.1u ZFA.. V.SU, {Alants): VI. ISO (Bonoa); VII, 3SS 
(Autralia), 712 (New Guinea); S. 99-103. US (Bombay): SI, 161 (India); Sfencu 
AimQlu.Ill,SalictTribao/ Cent. Auitralia,Zii. 

• Post. FamiUenrecM. 213. Of canrse, la case of breach, the parents or other 

Md.,31l: WEBTEBUABCK.op. Cit.. :^. 

■ Post. Afrikanitclic JvritprwieHM, I, Xt, COB, gifes many ezBrnplM. Cf. idnn, 
FamiUenrecltl. 1 87. 

• This is Che mle anong Jnckota, the Sarts of Torksstau. and the soDthem 
Slars: Post, op. cit., 167, 108; KiMiaa.aiUiiund BratuhderSadilaven.WO. 

• Post, op. eit.. U8. 1B9. 

• Such is the case amone th« Ueaangkabaw Ualays ot Samatra ; and, aceordlnc 

eit., ie». 
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Again (6), even among Buch rude peoples rb the Timorlant 
IslanderB, the consent of the betrothed is sometimea essen- 
tial to a valid marriage;' and still more striking are those 
cases (7) in which the bride and bridegroom themselves 
appear as the contracting parties, the right of assent now 
belonging to the parent or guardian. The legal conditions 
are thus reversed. 

Free marriage in one or the other of these forms is very 
widely diffused, though it may not always be possible to 
determine the exact legal relation of the guardian and the 
betrothed.' Sometimes self-betrothal and contract by the 
guardian are found side by side. Such is the case in 
Kotumn ; and among the Turks of middle Asia the conven- 
tional marriage, in which the couple are contracted by their 
fathers in childhood, is found in connection with natnral 
marriage which rests upon the vows of the betrothed,' 



It is commonly assumed that where marriage by par- 
chase exists woman must neceesarily be in an abject condi- 
tion. The "average facts," says Spencer, "show that at 
first women are regarded by men simply as property, and 
continue to be so regarded through several later stages: 
they are valued as domestic cattle.'" Such also is the 
opinion of Letoumeau, who takes a very pessimistic view of 
the early condition of woman. During a long period her 



iFnr numf eiamples In Amoriaa, Atrion. Asis. and the island gronpa, Be« 
tTEEHABCK. op. ci'f., ZlS-Zl: D\BWIN. op. cif., cba[i. 11.987-96. 
> POBT, op. cif.. 15S: ViltBfiBI, Dm THrkenvotli IIBW), 229, 230, 

Sociohw, I. Its, 730. ElBewhore he Bays: "Tba onlj 
a are subjected to bT men ot tbs lowest raoes Is th« 
« under- gtvRtcr:^' but, he adds. saTasewofneii are Just 
Ish au<l Just aq eniol ns moo. they oaly lack the pother. A captBrsd or 
isad wumao b aa " absolute puaBasulou."— Jbid., I, 71S-1B. 
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wishes in marriage were utterly ignored. The sale o( 
women and children for slaves or wives is the result of bmte 
force and the primitive despotism of man. Marriage by 
purchase, he says, "implies a profound disdain of woman, 
her complete assimilation to movables, to cattle, to things 
in generaL'" Doubtless among low races the lot of woman 
is often extremely harsh and degraded. The esamples 
already given demonstrate that she is sometimes treated 
merely as an object of sale or exchange ; and where polygyny 
exists wife-purchase may have a strong tendency to reduce 
her to slavery." But a more careful examination of the 
evidence proves that marriage by purchase is not incon- 
sistent with a high degree of matrimonial choice on the part 
of the woman. As already suggested, purchase is far from 
being the original method of contracting marriage. Like 
the patriarchal authority in general,' by which the liberty 
of the son as well as that of the daughter is sometimes 
destroyed, it is of comparatively late origin, arising with the 
institution of property and au appreciation of the economic 
value of labor. "It may be said generally that in a state of 
nature every grown-up individual earns his own living. 
Hence there is no slavery, as there is, properly speaking, no 
labour," A man then had no reason "to retain his full-grown 
daughter; she might go away, and marry at her pleasure."' 

iLrroDBKBAD. LVvoIiiliondu moWtwe. 190, 1307. K0BI.BK. la ZVB., T, 3389.; 
VI, 342, StSi VUI, ze : XI, MS, 123. appean to take tho same poiiitioa. Cf. also hU 
" iDdiBCbes Ehe- and Fammenrecbt," Zrit., Ill, ST ft. ; and LuBBOCB, Origin of 
Ci'tiiluati'on. 99 S. ; POHT. Fiimilienntht. ZOl-5 ; FsiEDEIcnB, in ZFA., VIU, 3T7. notea ; 
BbbmhOft, m 2FS., lY. 234; idem. SlaalvnA ReelU der rOm. EOnigiicil, IW tt. 

1 VtiKE, ISarriage and Kimliip. ISO. IK3. t9Sff.. balds, against Kames. that ersn 
to tha case of poljinir ''»< ^lil eSects of puichsw may be eiagBeraCed, thonch 
thcr are ottea bad. 

« Webtbbhakcis, op. cit., 223-3J, givre a detailed discnssioo of tho paternal 
power Si to tho liberty of tho sin. Vary oflfln, though not so gonerilly hi th'a 
danghtor. ho is denied treedom of choice in maniago. 

• Ibid., SZ. Staboeb, Primiliae family, ZU, Zn7, empbaBlMs the impartaDce ol 
fema]« liibur !□ early marriage j and this faot Ib well aatsblisbed byOrosse io tha 
baoli Blready noBlyied. 
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In marriage by purchase tbere is Btill a chance for the 
wooer; and the unwilling maiden has many an opportunity 
to avoid a buBband whom ahe does not fancy.' Elopement 
haa its chief significance in this connection. Instead of 
being necessarily a relic of wife-captnre, it is rather the 
means by which the lovers, particularly the bride, maintain 
the actual right to dispose of themselves in marriage.' 
Many illustrations of this fact might be presented. Among 
the aborigines of North and South America, where, as we 
have seen, wife-purchase and even wife-capture are common, 
woman possesses a wide liberty of choice. In arctic regions 
the wife sometimes runs away from the husband forced upon 
her and joins her lover;' and in general the maiden often 
thus escapes a detested suitor. Such is the case, for instance, 
among the Greenlanders, Dakotas, Caribs, and Patagonians;* 
while among the Abipones, according to Dobrizhoffer, when 
a man thinks fit to choose a wife, he must bargain with the 
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'On the radical difforanca betwoan alopei 
Hov,-rrT. Kaimltiroi and Kumni. S&t. MS, S4K-.'iI; 
SS.Mi WCBTEaUAHCE, op. ciI.,Z23. 

■ Dabwih, op, til., chap. II, S97, 398, 

Sometimes ■ wite Is taken asainst her vill. Vot " women apiiear Ui etand oa ■ 
tootlna of perfect equality with the men buth In tbs tomiij nod in the community.' 
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the bunt, anil her opinion Is BoDicht In overr bBrgiila or other important nndertak 
log."— Udksoch, iu IX. Rep. itf fiureau of Eth., ilO. 413. 414. Cf. Eoese, Oreenland 
lU. 

• Webtbkhabce. op. cit., 21S. 9. Caftaih Hcbtsbb. At Home itilh (h« Fata 

is 'thoir loie lar their wivas and children; matrimunisl disputes are rare, and wifs 
beating unknown ; and the intense erief with which the Uks of a wife is moarned 
Igcertainli not 'cirilized.' for the widower will destroy all his stock and bum tO] 
his piMsessions.' and pneHibly become carelei^s of bis life," A similar uSection ii 
■bown among the Eskimo, who are also polygynoua: V! AX.E, Marriai/e and finahip. 
1S1.1W, 

Free oouitfl hip eilsts BmooB the Omahas: Qohski, "Omaha Sociology," Iir, 
tttp. t4 fiureov of Kth.. '<!5B. WO: and in general there is lometlmeg iadiildual choice 
among the Siouon peoples: idem. "Slouaa Sociology," ibiil., XV, ITS, 
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parents of the girl about the price. But "it frequently hap- 
pens that the girl rescinds what had been settled and agreed 
apoB .... obstinately rejecting the very mention of mar- 
riage. Many girls, through fear of being compelled to 
marry, have concealed themselves in the recesses of the 
woods or lakes; seeming to dread the assaults of tigers lesa 
than the untried nuptials. Some of them, just before they 
are to be brought to the bridegroom's house, fly to the 
chapel, and there, hidden behind the altar, elude the threats 
and the expectation of the unwelcome" suitor.' In exactly 
the same way she gains her will in Tierra del Fuego, where 
the lover serves for his bride;' and among the same people 
"the eagerness with which the women seek for young hus- 
bands is surprising, but even more surprising is the fact that 
they nearly always attain their ends."' The Comanche 
eoitor must buy his bride of her parents; but unless she 
manifests her willingnees by leading his pony into the stall, 
the bargain is void.' A similar freedom in choosing her 
mate is asserted by the woman of the Pueblos, Creeks, 
Chippewaa, and various other tribes;' while the existence of 
real affection and true courtship is shown by the fact that 
anicide sometimes happens on account of disappoiiited love.' 
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t Among the KBalngioats. TtJinkets, Natkas. aod tbe Sonth AmerieBnGtuiiIs: 
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Free marriage, very often in connection with wife- 
purcheise, prevails widely throughont the African peoples. 
AccoantB differ as to the Kafirs. According to Fritsch, a 
woman is bought like any chattel' But Leslie declares 
that generally the man first tries to win her consent ; for it 
is "a mistake to imagine that a girl is sold by her father in 
the same manner, and with the same authority, with which 
he would dispose of a cow." ' On the other band, Fritsch 
shows that the heart of the Bechuana, and especially that 
of the despised Bushman, "is not so full of his oxen," the 
woman having some liberty of choice.' Winwood Reade 
informed Darwin, with respect to the negroes of western 
Africa, that "the women, at least among the more intelligent 
pagan tribes, have no difficulty in getting the husbands 
whom they may desire, although it is considered unwomanly 
to ask a man to marry them. They are quite capable of 
falling in love, and of forming tender, passionate, and faith- 
ful attachments."* 

Throughout all Micronesia and in many parts of Mela- 
nesia marriage implies the consent of the betrothed. The 
New Caledonian girl is thus always consulted; and, if 
forced to obey her parents, she takes the firnt opportunity 
to elope with the man of her choice.' In the New Britain 
group "after the man has worked for years to pay for his 



Ih whom WiHK, op. fit., 
HTul Amaloiioat. IM ; cf. 
rlends: &ElHMB,i[) 2KS., 



I Fbitscb, Die KinfKbarenen SOd-A/rikiu, tlS, US; 
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1 WeBTEBMABCK, Dp. cit.. SSOi Lssi^ni. Anumg <A< Zui 
bIso Plobs, Da* IFtib. I. 54; DABmN. op, cit., IM. The 
band (n modiHed In pracCios throa^h iuflneaceof tliDWife'! 
X,W,40.11,£: Eatzei., Hiif. q/ jUanMnd. n. 431. 

a PttiiBCH, Die Eingeborenm aOd-Afrihu, 19J. 441, IKt. 

• Dabwtn. op. cit,, S99. Freedom of choiae in larying degrees, olten with wife- 
porchABe, prevoila amuag the Aflhuntoes. Loaagoat Sd^ob, Shnlia. Mftdis. Hanitses, 
Qotten(oW.Biid(J<ilclCiwst negroes: WeBTRKHABrB, op. n'r.. E20,:S1; pLOBa,op,rit.. 
1,54. Of. Wake, op. crt., :il,E15; H mtiiHU KB. Ofto/. Stiulien. 146,307, 3»i Waite, 
AntltTOpoloeU!, II. llfl. Itl. 

>Foi Cbese eiample:i me WEaTEBHAHOE, op. ci(.. Z18, notes. 
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wife, and is finally in a position to take her to his bouse, 
she may refuaa to go, and he cannot claim back from the 
parents the large soms he has paid them in yams, cocoa- 
nuts, and sugar -oanes." ' Betrothal by the guardian and 
self-marriage appear together in Burma. In the first case 
the daughter is given by her father in return for service and 
gifts. Her consent ia not essential ; but if she runs away 
from her husband more than three times, she is free, and 
her parents retain the gifts. In the second case the girl 
elopes without the guardian's consent, a recognized marriage 
relation being thus established, though the guardian may 
reclaim the bride. Should she, however, return thrice to 
her husband, she remains hia legal wife.' "Among the 
Minahassers of Celebes courtship or love-making 'is always 
strictly an affair of the heart and not in any way dependent 
upon the consent or even wish of the parents.'"" The 
Rejang suitor of Sumatra elopes with the girl and pays the 
price afterwards; and such is often the case in Australia, 
among the uncivilized tribes of India, and throughout the 
Indian Archipelago. In all these cases, as well as among 
some of the Turanian peoples of central and northern Asia, 
the choice of the woman, even without elopement, is usually 
decisive, though often the arrangement of the marriage 
belongs legally to the parenta' 






^E, np. ci(.. £18. According to Kdolbb. "Stadlen," zrfi., V.385. 
s still exists in the Nsv Britain islands. " Ea kommt tot, dasa dis 
Uann woggenomineii wiril anrl doss die Leicho dss KotOdtetoo 
9 HoohieftaiDBhl blJdet."— PoWEi,!., "Uoter den CaimibslDD." 



erateo Hsu 
Olot»it(tfM).aZi. 

JKoHLKK, '■ Das Bocht dor Birmatioon," ZVB.. VI, 188, IflS. 

■WE9TEBIIAKCI1, Dp. Cll.. 219. 

• S*B Wbbteeiiabcb, Op. cit.. Sia-20. and tbo many eiamplss tbnre tneatiooed, 
vltheiCatlonorthesoDrces: and compere Pdht. PaniiIienr«M, IS6, leS, ISB, pauim ; 
Koax,BH,iii2rR.,V,3dlff.; WAEE,op.cit.,ZlS,2ie: Pm£Vai.iiU. MongoUeet paj/idtt 
Tangtnia (1880), 47, 207; Hue. Tmixlt in TaHary. I, 52, !$&. Tor ramale ahoiee in 
AnBtmlia: Fihon and Howitt, Eamilami and Kunai. SU. SLi. 320.321 (Karnai): 
na.ai>,289,«8-U(dopgment). The Kalmnek «1fe isa tree vomsD: SoEBNE,-'Daa 
Becht der KalmOcken." ZVR.. IS. UH: and Wakb ^vea interesting proofs ot the 
ooaxbtaiUMi of raal aSootlon with pob'syay and pnrcbaso: op. cil.. 218. 
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It iB very easy to exaggerate the bright as well as the 
dark f ©a tares of primitive social life. The reports of 
travelers, often Tuitraiaed in the interpretation of the facts 
which they observe, are notorionsly nntmstworthy. It is 
extremely difficult to discern the motives which actuate men 
in B stage of culture remote from our own. Nevertheless it 
seems certain that the position of uncivilized woman with 
respect to marriage is not quite so hopeless as is generally 
imagined. The facts appear to demonstrate that woman's 
original liberty of selection has never been entirely lost. It 
is evident that wife-purchase, though sometimes the means 
of degradation, even of marital bondage, is compatible with 
a high degree of matrimonial choice. The ideas which 
iufluence the "uncivilized" man in selling his daughter are 
probably often very similar to those which govern the 
thrifty father in modem society when he insists on securing 
a good "match" for his child. The price is regarded as a 
fair equivalent for the services to which the parent is justly 
entitled in return for rearing the girl.' The £afir maiden 
who brings a good price from her suitor is not therefore 
necessarily a "chattel" any more than is the daaghter 
whose labor the civilized parent lets out for hire.' A high 
price may be looked upon also as a proper recognition of the 
rank or of the mental and phyaicftl attractions of the bride.' 
Furthermore, it is significant that actual bride-purchase may 



iCompan the ninsrkot Waki, Dp. ci't.. 199. who, in spsftkinsot pnnfaue in it* 
reUtious to fni\jgyai,sasa: "It mai be douhtad vhetboc the ideas nbieh godun 

□Oder BimiUr cirDaiiiBtBiiees in mnDncamatia eocieties. Wbea the saram ba^ a 
girl to be his wife, it ia for the pnrimse of haring, if not & eompanion. a helpmate, 
and a molhei of hia children, aad her father parta with her foi those objoota." 

• Aflcordingl;, It iB sometimes reaarded B<ia diatiraco tomarr; witboDt parneot 
of tbe bride-price; and the girl lakes pride iu the amoimt she briagstu her father. 
For eiamiilos see Wabb. op- •*■'-' IB3, IBli BKScaon. Native Baea, I, 277,319,350: 
POWEHS, Triba of Califomia. 22, M. 
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coexist with advanced ettical and religions conceptiona of 
the marriage state. Such, according to Kohler, is the caee 
in the Punjab, where the courts under British rule have 
decided that the sale of a woman to be a wife is not punish- 
able RB a crime under the statute forbidding the sale of a 
human being into slavery;' and Leist has shown that in the 
dharma period of early Aryan history the purchased wife 
was not regarded aa a "thing," but ia the fullest sense as a 
free wife entitled to share the sncra of the husband's house. 
Nay, the actual payment of the legal bride-money in certain 
cases was the only means through which marriage by pur- 
chase could reach the proper ethical end of legitimate 
marriage: the birth of a son to perpetuate the ancestral 
worship.' 

Another fact, sometimes misinterpreted, seems to point 
clearly to the persistence of original free marriage. It is 
highly significant that wife-purchase appears never to have 
esiBted at all among a certain number of very low races, 
with which nevertheless marriage rests on the free consent 
of the parties. Such is the case among the California Win- 
tnn, the Alaskan Yukon ikhotana, the Andamanese, the Chit- 
tagong hill tribes, and certain African peoples. Among 
the "P&dams, one of the lowest peoples of India, it is cus- 
tomary for a lover to show his inclinations whilst courting 
by presenting his sweetheart and her parents witli small 
delicacies, such as field mice and squirrels, though the par- 
ents seldom interfere with the young couple's designs, and 

■ KoHLBB. "Die OeTohDheltRrecbta dea Peiid«biibs." ZrK., VII, XH. Cf. 
TnppKK, Ptinfab Cjutomary I^tt. Ill, 9, who bItos tiis decision refsrrad to: aad 
LnBT, Att^ritctia Jta Oentium, tS, 41. 

• WehBTB hare the case of an "sppolntixl daaghter," The bod of a "brothatleis 
maidm" was BometimeB resarred to bo the heir of har father, not of her husband. 
How could a man inarry sncb a bfotherless girl and Bocnre himself in the possBssion 
of his child, to continue big own hearth'worshlpl This mlsht be effected by pay- 
meutottha "official" price of one hundred cows and oDeKngon ( H'acmi], and this 

Lbibt, op. cil.. UO n. 10, KJ a, X, in, 131. and the refDreaeeB to tbs aocieut Isw-booka 
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it would be regarded as an indelible disgrace to barter a 
child^s happiness for money.^^ ^ So likewise with the Ved« 
dahs' either no presents are given on either side, or else the 
ceremony consists simply in offering some food to the par- 
ents of the bride ; and elsewhere the proffer of similar 
*'wooing-gifts/^ without previous stipulation, must be looked 
upon either as a token of good- will or as an indication of 
the ability of the bridegroom to provide for a wife, rather 
than as a means of purchase.* The probational marriages 
of the Seri TndiauB appear to have a like significance/ May 
we not go a step farther? Is it not probable that the widely 
diffused custom of bestowing presents of greater value, even 
where the amount is established by usage or previous agree- 

1 WB8TBBMASCK, Op. cU,^ 897. 

> Compare Sakabim, Die Weddat von Oeyfon, I, 400, 401. Sometimes girdles 
(LendeiwcAmcreii) are exchanged bj bride and ffroom. Free courtship exists; and this 
primitive people presents a notable example of the pairing-family. The English 
author DbButts nalrely remarks, " The savage Veddahs live in pairs like the beasts 
of the forest ** : Saxabin, op, ctt, I« 549. 

s Snch is the case among the Ainos of Yesso and the Brazilian Paris, Coroados, 
and Coropos: Wbbtexmasck, op, cit.^ 997, 9B&. Among the Polynesians the present 
seems to be designed to gain the good- will of the wife's parents, bat when the 
wife's family is the inferior in rank, the hasband, though rendering the wooing- 
gift, receives a dower with his bride : Waks, op. ctf., 390. On the ** wooing-gift '' 
see Post, Familienjrecht^ 17S, 175; idem^ Afrikani9che JurisprudenZj I, S42 ff.; 
KoHLEB, in ZVR.^ V, S56; Koehnb, ibid,^ UL, 461 (Kalmacks) ; Hildkb&and, Uebcr 
dew Problem^ 17 ff., who, as already noted, regards gift as preceding purchase ; and 
Cbawlkt, Mystic JRote, S86 ff., who holds that ** the so-called bride-price was origi- 
nally of the same class as the kcUduke, a itledge, a part of one's self, given to another 
and received from him." 

* Among the Seri the woman has much liberty of choice : " certainly she holds 
the power of veto, ostensible if not actual.'* During the preliminary courtship she 
occupies a position of great dignity. ** When all parties concerned are eventually 
satisfied a probationary marriage is arranged, and the groom leaves his clan and 
attaches himself to that of his bride. Two essential conditions — one of mate- 
rial character and the other moral — are involved in this probationary union ; in the 
first place the groom must become the provider for, and the protector of, the entire 
family of the bride." For a year he thus shows his *^ skill in turtle-fishing, strength 
in chase, subtlety in warfare, and all other physical qualities of competent man- 
hood During the same period the groom shares the jacal and sleeping robe 

provided for the prospective matron by her kinswomen, not as a privileged spouse, 
but merely as a protecting companion ; and throughout this probationary term he is 
eompelled to maintain continence— t. c, he must display the most indubitable 
pirooJb of moral force.'* To this kind of service the character of wife-purchase is 
danled : MoGbb, '' The Seri Indians," XVII, Bep, of Bureau <tf Eth„ Part I. 279 ff. 
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ment, may sometimes be due to like motives? Though, aa a 
rule, the presentation of snch gifts represents a "weakened" 
form of wife-purchase, it does not seem necessary to assigu 
the origin of the practice to a single cause. The same is 
true of the custom of exchanging pregents between the two 
families. Usually it is rightly explained as a stage in the 
decay of purchase and in the rise of the dower; but when 
we find the return of gifts in use among such rude peoples, 
for instance, as the Bechuanas, the Kalmucks, the Makassars, 
and the American Indians,' it seems reasonable to suppose 
that the custom, in some cases at least, may represent a cere- 
monial development of free marriage, taking its rise in vari- 
ous motives. Thus among the Todas, it has been suggested, 
the transaction appears as an exchange of dowers to serve as 
a security for the mutual good behavior of the future couple.' 
Similarly with the American Indians the gift to the bride's 
parents may sometimes be designed to purchase clan privi- 
leges' or to procure the "alliancoof the wife's cabin;" while 
the exchange of presents, which is found where it is usual 
for the husband to take up his abode in the wife's home, 
ought perhaps to be regarded as a matrimonial compact of 
alliance between the two families.' 

Nevertheless, after every allowance is made, the custom of 
purchasing wives bears the indelible stamp of barbarism. 

1 Fotthene nod other Bxamplea sea Kohleh. -StadiBQ," ZF»., V, 313, SSI, 3S3: 
PcWT,r<iniiI>enredAt. 176-79; idan. (7r>pnini|d«Ra;Ati,S,1j idem, AnfangedaHtaatt- 
uiut BalMlebcni.Si: B&NCBorr.JVafiMAaco. I. 

> AmtmtitbeTodas.Dii betrotbBl."do«srs"coDsUtiusi>t buffaloes are eicbaiiKBd. 
ir the taiuban<] discards hiavife, her ratber dcmandi a letDmor heiduwen if the 
vite abftadons tbo husband, his tathiir aai take baok bis gift. In case the marriags 
ba oaoceled beeaaxe tbo husband hai not fnlflllsd his part o! the contract he msT be 
"Hoed a buffalo or two": Mabrqall, A FhTtruAooUt atnang't the Todat, 210-13, 
ai-t9. Campare Wasb. op. cil., 451. 

'See tbs paaaage quoted from BoAZ, p. 191. above. Tho "ceranionios " mar 
•ometlmHi be inteadod to prois the msa's ahlUtrto support a family: Batzbl. 
Bitt. of MayJiina, II, 12S. 

• WAKB.Op. ci(., SBOj L*nTAlt. Mirunilajaupuffeiom/natMnn*, I, S8S, MS. Cf. 
HoRSiN, Ancient Socicty.iH, □□ the pnisaats to the wife's relatives amooe the 
Sjodiasmians [Amorican Indians). 
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LiliH polygyny, which it so often accompanies, it is an offenee 
against the feelings and the dignity of woman. Therefore, 
often at a relatively early period of social progress, it falls 
into disrepnte; but while it ia gradually abandoned as a 
thing unseemly or disgraceful, traces of it may long survive. 
On the one hand, as in the case of the Boman cocmptio, the 
Hindu drsha, the Anglo-Saxon beweddung, or the Jewish 
contract with the penny, the form of sale is present in the 
wedding ceremony ; or, on the other hand, the bride-money, 
though still rendered, comes in time to be regarded as 
simply a compensation for the guardianship of the woman ;' 
or else, passing through several intermediate stages, it is 
slowly transformed into a dower.' 

In the first stage of decline the bride-price appears as a 
nominal compensation, out of proportion to the real value of 
the girl. It usually consists of presents to the wife's parents 
or relatives, and sometimes these are scarcely distinguishable 
from the "wooing-gifts" already mentioned; while later it 
may degenerate into a mere symbol or become a sportive 
social observance whose meaning ia entirely forgotten.' 
Again, among a large number of peoples, custom requires 
that a part, sometimes all, of the gifts constituting the price, 
or their equivalent, shall be returned to the bridegroom or 
bis family; and it is significant that special care is some- 
times taken, as among the Indians of Oregon, "not to torn 



oFraun., I,3ao,holdU 

>In ganoral. on tha deoay ot wlfo-pon 
vho gives Che tallest Bod most detailed ai 
dincueseB the stages of doelUe. 

'Thus in Loirec, Dnlmatia. where tbe bride-pilce is n< 

Braulkiiiie coDtolamg ber truUEeeau. be Bails a child sitting apon it, vho mi 
bought off through paTmoiit of a piece of gold: PoaT, op. cit., 17T, Bometimi 
symholioal pufchase coeiista tor e time with real pnrchaM: ibid., 117; 
QackltcMioenoHenichnfl. IS; idrm, O rundlopen ilei Becht», 23i. 
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over the eame boraea or the same articleB.'" With other 
peoples a part or the whole of the purchase price comes to the 
bride herself. Either the father turns it over as a marriage 
portion, or it is paid to her directly by the bridegroom. In 
the latter case, as Westermarck observes, it is often difficult 
"to make out whether the presents obtained from the bride- 
groom formed originally a part of the bride-price or were 
only a means of gaining her own consent.'" One step more, 
and we reaeh the stage of development in which the father 
provides his daughters with a dotal portion out of his own 
substance.' 

Thus, to summarize, it appears in general that the insti- 
tution of dower takes its rise in two principal Bonrces: either 
it is derived through the return gift from its exact opposite, 
the ancient purchase price of the bride; or, as a means of 



r, 340,3' 

IWBiTBBBARCR. op. ciL, lOB, «0. giving eiam pips. 

>Tha oiarriBge iwDtract had alreadr machod this last stage ■moiiii tbs anaieol 
Babjloniaiis aad 4fb)'Hsos. They had a rRisnrkablT high ideal oI familrlila. The 
facts dlulosed by the records are whoUj inconsistent vith Hurodotns's story regaid- 
intr the aacred proitltution of tbs ODmirried wodiod. At the naplials it was cub- 
e that the bride was "pufe" or "withonl stain." Poljmmjr existed 



only Bs the i 



relni 



'yot tl 



a mis, the I 



eqairatont to a diroroe rrom tbs first. T«o priDofplos. declares Satcib. the 
mateiDal and the paternal, "were stmggling for recognition." Porhaps "thej wore 
due lo a daaiity of race: inrbaps they were mcnily a result of the circnmstanceg 
tmder which the BabyLunians liied. At timus it noald Eeam as it we must pmtioUDOe 
the Babylonian family to have been patriarchal io oharacter; at other times the 
wife and mother oecnplea aa indepeodeat and eien commaoditiK position. It may 
bo noted that whereas in the old Sninerlan hymas the woman takes precedanca of 
the man, Semitlo tranalatioa Invariably roierses the order: the one has 'femalD and 
male,' tha other 'male and tBina.le,'"—BabiiIiHiiam and Aauriant, 13. The practical 
rssolt was that the »aies were nearly equal in marriage. The indiTidoel and not 
the family was the social aoit; and the icdiiidaality of the woman was fatly recog- 
Biied. 3hs eoDtroUod her own property. She could bay and sell, l»now and lend, 
me and be sned. and inherit eqnalty with her brother. She might become a 
prieeteast the head of a city, at the queen of the state. Thi> wlfa was her buibaod's 
eqaal in the buainess world. The possession of property "brought with It the enjoy- 
ment of considerable aathority." She "coold act apart from her husband, coold 
anter into partnership, ooold trade witb her mcoey, and conduct law-soita in har 
own Danie."'~/<jeni. Social Lift antong tlic A—uriaia and BabiiUiniaTiM. M, il. The 
bride's dower was paid by her fntbor to the bridegroom ; but it woa her property. 
H tha hosband enjoyed the ose of it for life ; sometimes the wits dispoaad 
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providiDg in Home way for the wife as a member of the new 
household, it has developed along with free marriage." and 
stands as an expression of the natural motives and desires 
npon which the human family rests. Strangely enough, in 
our own society the marriage portion "has become a pur- 
chase sum by maana of which a father buja a husband for 
hia daughter, " ' It may be doubted whether the ideas which 
actuate the modem plutocrat in anch a transaction differ 
essentially from those of the rich savage or barbarian who 
succeeds in procuring a beantifnl or high-bom maiden in 
exchange for his flocks. 

We have now traced the evolution of the marriage con- 
tract throughout its entire course, and are able to perceive in a 
measure its true place in the general history of the human 
family. Again the movement has been in a circle, A^ in 
the case of monogamy, the genesis of contract most be 
sought beyond the border-line between man fiHfl'fHeloweP 
animals. In the "natural history" stage of hnman existence 
marriage rested on the free consent of the man and the 
woman. It was an informal agreement. The man was the 



of it as bar prirate eapIMl. It was alwi 

she was protMtsd from tyrauuioiil coodi 
diyorca on Insiiffloient eroands. If 
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flbe then oitber retnnied ti 
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WB9 partly a religioDs am 
qoeotly invoked the goda. i 
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.n his part, as wall as from the fear of 
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indn pendent establisb- 
igaln Ifshochow. "Manias 
The contracting parlies (re- 

legally Talid it had to be drawn 



«sted by a number of witnesses. Like all otbtc legal dooo- 
ments it was carefully dated and registered."— Jdem. ibid.. 46. 47. tS. M, Cf. for ths 
forma ot contract and oeremuny his Bi^Uniant and .lavriaiu. 13-U: also the 
lnl«iesti[>8 aooonnt of Sihl'oi. Primitive Ciuiliialioiu. I. aSO-TO ; her discosalon of ths 
similarly adianoed domeatio ralntiom o( the ancieiit Sgrptians, ibid., I, lW-83; 
KoaLBB, "Uebur twei babylonische RechtsnrkuDden ans der Zeit Ntbonids," XVB., 
T; and BJ-vrr, Ditmmeritchai FantHieaoBi'l'c 

■ In "our daya.a woman without a macriage portion, Qnlasa she has soma srsat 
natural attractiotm. runs the risk of being a spinster foreiec. This «tato of things 
naturally grows up in a society where mnnognmy is prescribed by law, where the 
■dult women ontonmber the adutt men. where many men Deier Piarry. and whern 
married women too often load ud Indoleut life.' 
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wooer, and to the woman belonged the first place in sexual 
choice. In obedience to the unvarying requirements of 
organic law, the best attributes of each race have thus been 
differentiated: through natural selection they represent the \ 
survival of the fittest. At a later stage of development the 
element of mutual consent falls somewhat into abeyance. 
With the rise of property, industry, and a more complex \ 
social organization, giving birth to new desires and ambitions, j 
contract by the guardian in part supersedes self -betrothal. 
Purchase and its occasional alternative, capture, depriving 
woman of her natural right of assent, tend to reduce the 
wife to concubinage and domestip ^lavery. But fortunately 
the victory is not complete. Just as monogamy is never 
displaced by polygyny as the natural type of marriage, so 
the consent of woman as the normal condition of matrimo- 
nial union is never entirely destroyed by wife-purchase. 
With the evolution of altruism, the increase of culture, pro- 
ducing sympathy upon which connubial love largely depends, 
and the gradual recognition of the spiritual equality of the 
sexes, self -betrothal, Uke^juonogamyj .&gc^ predominates. 
In short, whether regarded historically or biologically, 
monogamy and self -betrothal appear simply as two aspects 
of the same institution; they are connected by a psychic 
bond, and together they confititue the highest type of mar- 
riage and the family. 




EARLY HISTORY OF DIVORCE 

[BiBLiooRAPHiOAL NoTB V. — For the law and custom of divorce 
among uncivilized peoples the best analfeia aod the most painstaking 
classifications are given by Post in his Enttrieklungsgeschichte del 
FamUienrtchta and the first voluoie ot his A/rikanisehe Juri»prudent, 
supplemented by the moro general notices cootained in his various 
other writings. The subject ia also well treated, with the usual minut« 
citation of authorities, in the twenty-third chapter of Westermarck'a 
Human Marriage. The fourteenth chapter of I^etourneau's L'ivoiur 
lion du mariage et de la famille is interesting and suggestive, but his 
analyBia is defective; and in this connection, as elsewhere, the author is 
inclined to take too peseimistic a view of the juridical character of 
early sociotj. Further general or special discussion may also be found 
in many of the works already described in previous Bibliographical 
Notes, especially in those of Wake, Starcke, Bpencer, Mason, tJnger, 
Bastian, Friedrichs, Smith, Krauss, WUken, Riedel, Henrici, Bernhoft, 
Rehmc, Hellwald, Klemm, Ratzel, Waitz, Fritscb, Munzinger, Sarasin, 
and the numerous papers of Kohler. For the Chinese, in connection 
with the books enumerated in Biliographical Note IV, read Legge, Life 
and Teachings of Confucius (3d ed., London, 1872); Doolittle, Social 
Life of th« Chinese (New York, 1S67); and Alabaster, Chinese Criminal 
Law (London, 1890). The literature relating to the Eskimo and the 
red Indians of America, mentioned in Bibliographical Note IV, yields 
many important notices of divorce usage. In addition read Thwaite'a 
valuable paper on the Winnebagoea, Wisconniu Hist. CoUeettons, XII 
(Madison, 1892). For reference to the divorce institutions among 
Greeks, Romans, Hebrews, and Early Germans see Bibliographical 
Note XI.] 

I, THE BIGHT OF DIVORCE 

Few of the reeulta of recent research nre more Burprising 
than the revelation of the exietence among low races of elabo- 
rate systems of xinwritten law covering, often in a very 
orderly and comprehensive way, most of the divisions which 
one ordinarily associates with "civilized" jiirisprudence.' 

IS wrltiUBs or Bisdal, Wilkeu, Bog- 



Early Histoby op Divobce 



225 



This ia especially true of the law of divorce. The inves- 
tigatioDB of various scholars, notably those of Kohler, 
Letonmeau, Westennarck, and Post, have disclosed among 
the barbarous or even savage races of mankind a careful 
attention to deta^, a stability, and often a respect for 
equity, in the customary rules relating to the dissolution of 
marriage, which weeteiji prejudice ia scarcely prepared to 
Snd; while other peoples commonly looked upon as civil- 
ized, but relatively non-progressive, such as the Chinese, 
are sometimes quite capable of teaching us valuable leBSons 
in this regard. 

According to the generalization of Post, who has given 
the most careful groupings,' "the laws of divorce found 
among the different peoples of the earth vary within the 
wideBt limits conceivable." So confusing, indeed, is the 
mass of custom relating to the subject that in the very out- 
set a word of warning must be given. For in the present 
state of inquiry, often dependent upon superficial observa- 
tion and conflicting reports, any analysis or classification, 
however careful, must perforce be accepted as really tenta- 
tive and only in broad outline approaching the truth. 
Nevertheless, with regard to the liberty of divorce, following 
the suggestion of Post, five classes of peoples may be differ- 
entiated : 

1. Very often among rude races, particularly where the 
"genealogical organization ia little developed or in process 
of decay," the marriage bond is las, and it is readily dis- 
solved at the pleasure of either party.' Such is the case 

IPOST. FamilimreclU. TVTO, US-K; idem, Anfange, 20, Zl.- idtm. 4/tikaniirlte 
Juriipntdera, I, S20 ff., 431 IT. ; idem, Orioidlagm det BcchU. XI S. 

'Post, fViBuii(nr«M, 2S0-58, ennmoraWs ei» olasMsof peoplm aoeonlmc to tba 
rrosdom of diTurcB : (1) the marrUgo ralation loose and dUsol obis at the plsaanre of 
titber ptttj i {2) marrlase indlsulnble ; (S) divorce only by mutual coDstnt: (t) di- 
(ona the ri|i:ht of tbe baabaod oalr: (5) diiarce the risht oF Cho wih: (S) dirnree 
onlr on di?8Dlte Rrouudii. these sronnda either being the same for «ither (pousa or 
dlBsreat (or tbe man and the womaii reapestlvelj. In the teit rxnmples of the fifth 
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with many African, Asiatic, American, and Oceanic peoples. 
Among the African Damaras, for instance, the wife may 
change her husband every week if she likea.' Similarly 
among the Shekiani, another n^ro tribe, the woman may 
abandon her sponse for mistreatment or ^or any other cause, 
returning to her native village, where her friends make it 
a point of honor not to give her bac^ ; and in this way wars 
aometimes arise.' Like freedom exists on the GJoId Coast 
and among the Felops of Fogni; and very commonly in 
-Africa the wife may leave the husband if the purchase price 
is returned.* Among the Makassars and Bugineee, without 
aasigning any cause whatever, either party may divorce the 
other, dividing the children between them.' The same is 
true of the endogamic Alfurese of Minahasa, with whom the 
co^atic system of relationship prevails.' Even in Bnnna 
divorce appears to be a one-sided matter, though the person 
dissolving the marriage suffers severe disadvantages with 
respect to property rights.' In sncient Arabia marriages 

KToap are RiraD id coanection with the cases at dimroa at Uie plBasnre o( aithu 
partj; for vhen th« viffi has the ri^t to pat awajor lean Lba busbaod whoa ate 
likes, the hnsbasd. aalf»s io Ter)emi>ti(nia] cues (Post, Omndlapcii. HI), appe*n 
to bare the same prinlege with rKpoot lo (he wife; henoe Post's first aad Afth 

In reneral oo the Drat phase, see Poat. Afrllcaniteh^ jHriipmdnM, I. U1-3B: 
Meat, Grmtdlageit, Kl B. ; tdon. Familietirretil, 2*9-11 : LrronKSAD. Vtryctitlitm d« 
maria(K.3MB., Ot, 90; BKKHBOrr, " Das GeseU tod Qortja." ZFR.. VI. UDB.. <M: 
Wnmuuxnt, Humb Itamage. SIB S. 

1 Poar. JlfrUamitcItt Jtiritpntdtnt, I. UK. 431. The husband seenit also to hare 
absolute richt of diTOFoe : LKTiJCaaKAti, op. cit., ^. 

'PoBT.op.irir.I.Ui. 

■ Aaioii« the UoDdingoe the wife has an action acaioM tbe faosband tor ahaaaj 
in SoulioiaDa .the mar leave turn, if tba bride-pieseots are restored ; vhile amaiis Iba 
Knia to meh cases herrelaiiTes niisl repaf doable the pDichase price; Warn. Jk- 
ttrOfMlaOie. Tl. 119, ISK Amon* the Charmas, where poljrnnr eiifts. (he wife 
Bbasdotu tbe husband if an nnmarried nan will take bee Klmmm. Xuln^rgatiixktt. 
n.TS. 

• Post. FamiUenrtcSt. 31. Ubid. 

*Tbia is the ooodasion ot Roslsb. " Ads der Praxis da* boddhittadum lTe« iili 
in Krma." ZrB., VT. SSO^M, fulluwioK the iauirattutc decisions in Jasoni, Cirtm- 
Ian ICnriJ awl Oinuwill ijflkt Ctmrt^thtJu^liriatCommiitioiurr^BTihtltB^rma, 
IffiS (Rangoon. ISSi). Cf. mho KaHi.u, in Zt'S., VI, ITS: Poai.faulicvedU,ai: 
and WsBTWUtancK, cp. eit., US. 
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were formed wit ho at ceremony, and they were ended 
by either Bpouse with equal ease.' But the law of the 
AmaxoBB, constituting with the Amazulu the division of the 
Bantu Block commonly called "Kafirs," afEords a particu- 
larly interesting example of early custom with regard to 
divorce and its legal consequences. Both parties enjoy the 
greatest freedom in dissolWng the marriage; and this ia 
all the more striking because of the prevalence of wife- 
purchase, which usually restricts the privileges of the 
woman in this regard. If the marriage is childless, how- 
ever long it may have endured, the husband who proves the 
alleged ground of divorce ia entitled to receive back the 
purchase price; and this is true also, in case of such a mar- 
riage, when the separation takes place on the part of the 
wife, unless she establishes very grave cause for her action. 
The divorced woman is permitted to marry again, provided 
the purchase price is restored to the first husband; and this 
in such case he is entitled to receive even when she has 
borne him children: for here "in all cases the children 
belong to the father."' 

Divorce is a simple matter among the Point Barrow 
Eskimo. "As well as we could judge," writes Murdoch, 
"the marriage bond was regarded simply aa a contract . . . .; 
and, without any formal ceremony of divorce, easily dis- 

1 AmoDB the early ArBblans tbe vomsn naweU as Cha nmn had eatire (reedom 
ofdiTDtm. The nifcflA at-mofa, or temporary contract-ma rriogc, amoaDled metvly 
to a restriction of the waman's power of diiorce dnrins tlio sharl term of agreement: 
SMITa. KiniMp othI Marriage. SB ff.. tU ff. ; Keeker, fuIfurpncAichfe da Oneitft, I. 
S»: WtI.KKH, I>uValriarch(K, lB,9ff.: sp. ammianui Kurreltiniii. Book XIV, sec 
iT,<, TonaB-B trans. (LoQdOD.lBn), 11. Br the latsr Arabliu law, afUirlba rise of 
■rlfe«aiitiira uid irlfe-pnrchiisa, diforoe bncama the sole pririlege t>( the husband; 
and tba same Is tma nndet the etill later Law. Cf. in general. Uellwald, Die 
moucft. Familie, ebaps. iiii. iziil : Kobleb, " Ueber daa vorbilaiDiCiBohe Recbt der 
Aiaber," ZVR,. ^111. ZU, »B, 257 1 FUEOBtCBB, '■ Dos Ehereiihl des lalsm." ibid., 
Tn.3fla-flB. 

« SbSMB, " Debar das Eoeht der Amaiosa." ZVR., S, 38. »; cf. Post, A/rika- 
nitehe Juritprwiau. I, «B, Fbitbch, Die EingelxiTenen SOd-A/riluu. US. bi 
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solved in the same way on accoont of incompatibility of 
temper or even on account of temporary disagreements."' 
Among the Santee Dakotas, where mother-right is said to 
prevail, "a wife's mother can take her from the husband and 
give her to another man." With "the Cegiha, if the hna- 
band is kind, the mother-in-law never interferes." Bnt 
when he is "unkind the wife takes herself back, saying to 
him, ' I have had you for my husband long enough ; depart.' " 
When the mem has beaten the woman several times or been 
otherwise cruel, sometimes her father or elder brother says 
to him: "Yon have made her suffer; you shall not have her 
for a wife any longer." When a woman who has been 
warned against a man by her relatives repents and wishes to 
dissolve the marriage, ber male kindred as a punishment say 
to her: "Not so; still have him for yonr husband; remain 
with him always.'" 

2. Passing to tbeoppoaite extreme, there are peoples witli 
whom marriage is a relation absolutely indissoluble. Some- 
times this is the case on sacramental grounds, implying 
usnaliy considerable progress in religious ideas;' but it is 
also true of peoples standing on a very low plane of culture, 
such as certain of the Fapuas of New Guinea, the Veddahs' 

I In tiR> eases wins Isft their hi)sbaD<lt tor bad treatment. 0«BsioDaU]r the 
man repodiates bis wife; and aomeUnea there an BenraJ chancra or eichances 
before ■ permanent ehoioe is made. Wh-a. huwerer. a uuloo is once fettled, it is not 
easily dissnltedt Uchoocb. la tX. Rep. of Bunaunf Bth.. tit, tl2. Similar freedom 
for both seios prerajls amonc tbe Eskimo .aboat Berius Strait: NSLSOH. iftifl.. 
SVm. Part I, 2«. 

iDoBasT, "Omaha SooiolOKT."Iir.Kcp.e/0Hrea«(^£(h.. an, K For farther 
•nmples of aaaj dliorM amana tha Indintis sea Tubkhb, "Btbaoloer of the 
Ddxbtb Dirtrict." ibid.. XI, Sn (Nenenol) : RrpoH ShuOl. ImMl.. 1BS5, 71 (Pawnees 
marrr and onmarrr at lUeuure); AhccOKT*. " loformaflo," Beritt IVtnL Bid.. 
Tin, St-OZ (tha woman laaTca the mail at pleasure in Braail). 

■The old Indie law does not raoocnlM a proper dlTOroa. thonsh the hosband 
may " flaperwde " bis wife : bat sometimes by the existing custom of Indian peoples 
it isallowedi RoBi.Ba.in Zrs.. m, 3U.»Sff.i VII. 2»i II. US. i^. Fi 
ibHJ.,X,2U: WEBTKB]iaB(7K,0p.Clt,,SS: Letoc»!i»«P, oi>. cit. 301, HC 
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of Ceylon, or the Niaseers of Batu, where death alone is 
BufficieDt to dissolve the marriage bond.' 

3. Between these extremes of one-Bided freedom and 
entire prohibition of divorce varions intermediate phases 
appear. Sometimes the only method is mutual agreement 
of tlie parties. So, for instance, according to Post, among 
the Karo-Karo, a Eatak tribe on the east coast of Sumatra, 
neither harsh mistreatment, wicked desertion, nor even 
adultery gives either the wife or the husband singly the 
right to demand a separation. Only in case of life-asBauIt 
is one-sided divorce permitted; and this rule is perhaps a 
mitigation of the older and severer law.' In West-Victoria 
"a man can divorce hia wife for serious misconduct, and even 
put her to death ; but in every case the charge against her 
must first be laid before the chiefs of his own and his wife's 
tribes, and their consent to her punishment obtained. If the 
wife has children, however, she cannot be divorced. Should 
a betrothed woman be found after marriage to have been 
unfaithful, her husband must divorce her. Her relations 
then remove her and her child to her own tribe, and compel 
the father of the child to marry her, unless he be a relative. 
In that case she must remain unmarried. If a husband is 
unfaithful, his wife cannot divorce him. She may make a 
complaint to the chief, who can punish the man by sending 
him away for two or three moouB; and the guilty vomaa is 
very severely punished by her relatives." But there are 
other ways of dissolving a marriage; and under some con- 
ditions the woman has a chance. Exchange of wives, when 

> Post, FamilienrecM. ZSl, Z5S, toUtnriDe the reseorcheB ot Wltkea ud Eled«L 
This rala applies, apparenClf, only to tho Papuas at OfWlTiakbsJ In Newaniusa; 
elsewbqre iu that island the mao may pnt away Che wcimaa at pleaenre: Koai.EB, 
" Deber das Recbt der Paptuu sul Neti-Ouiaea." ia ZVR„ VII. 373. la gsDsral i^. 

Wkbtbbkamk, op. ct(., sn. 

roaadit oa which dissolutioD of ths marriagi] is alloved. " So ist & B. sof 
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both arechildlesa, is "permitted only after the death of their 
parents, and, of course, with the consent of the chiete." A 
conple without children may separate by mutual consent; 
and "when a woman is treated with cmelty by her husband, 
6he may put herself under the protection of another man, 
with the intention of becoming his wife. If he take apon 
himself the duty of protecting her, he must challenge her 
husband and defeat him in Biugle combat in presence of the 
chiefs and friends of both parties." When a "husband 
knows that his wife is in love with another man, and if he 
has no objection to part with her, he takes her basket to the 
man's wuurn and leaves it. But as no marriage or exchange 
of wives can take place without the consent of the chief, 
the wife remains with her husband till the final great 
meeting, when the bargain is confirmed. This amicable 
separation does not create any ill feeling between the 
parties, as the woman is always kind to her first husband 
without causing any jealousy on the part of the second. 
8uch transactions, although lawful, may not be approved 
of by the woman's relatives, and she ia liable to be speared 
by her brother,'" 

Among the Marea, when husband and wife can no longer 
tolerate each other, they are given a year's probation by the 
"family council;" and only after the expiration of this 
period does the formal divorce take place. A discontented 
Marea dame of noble (patriarchal) rank may not of her own 
will leave her hiiaband; for this would offend social nsage. 
But a Tigrait, or woman of the servile class, may under snoli . 
circumstances abandon her spouse, provided thenceforth she 
live abroad.' 
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4. Again it ia very common among uncivilized as well 
ae more advanced races for a man to have absolute right of 
divorce, putting away hia wife when he likes, without the 
assignment of any reason, or on the moat frivolous grounds.' 
Sometimes, even among the same peoples, the woman has a 
reciprocal right, as will presently appear; but very often 
divorce is the sole prerogative of the man, or else the 
woman ia grudgingly allowed the privilege only for the 
most serious cause. The unfavorable position in which she 
is thus placed is no doubt largely due to wife-capture, and 
especially to wife-purchase, through which she too often 
sinks to the level of a mere chattel or beast of burden. Still 
even wife-purchase, as hereafter shown, may have its com- 
pensations; for the husband cannot act too harshly without 
danger of the blood-feud ; and he may suffer a decided dis- 
advantage with respect to property by summarily dismisaing 
his wife. Unlimited right of divorce belongs to the man in 
some ports of China,' and with many African' and Ameri- 
can' tribes. "The Ateuta used to exchange their wives for 
food and clothes. In Tonga a husband divorces hia wife by 
simply telling her to go." In "Yucatan a man might 
divorce his wife for the merest trifle, even though he had 
children by her."' Among the California Yurok "divorce 
is very easily accomplished at the will of the husband, the 
only indispensable formality being that he must receive 
back from bis father-in-law the money which he paid for 



tS4; idem, J/rikanii 



ci(..530-»; Post. FamilieiirtcW, Ka, 
\e Juritprudeiu, I, 133-38! idem, GrundUtetn, SSg, 289: Fbibi>- 
UOHK, " FamilieiistDloa tliid Ebelormen," ZVR.. S. 2^1,23^; KoBLBX. "Studien," 
tbUt., T, HO, 3U (HuDgols and runsose); idem. "Uebet das Becht der Korsanar," 
Itid., TI, IQ3; and LictociuiBAD. L'fvolutKia du mariaot. 288 EI., ESS B. 

IHoLniKAH. Btudia, 1, 141. IIS, note; FOBT, FamiUenrachl. B3. Bat this U not 
Um actieral rule, as belov Ehowa. 

■ P<MT. J/rikaniMChe Juriiprudcm. T, 433 ff.,- W4m. Attthropotoaie. II, lOt, US 
(oalr UiB vomOD legsUi cup&bls of Bdolteiy). ItO; MnHmoKB, Oititf. SfudiCK, 3M 
(BvlAmet). 

• Poii, FamitienrecM, B3. i Webtbemahcs. pp. cif.. 5!0, KL 
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hiB Bpouse,"' If diBsatiafiod with bia wife, tlie yonng Gal- 
iinomero of the same region mny "strike a bargain with 
another man" and sell her "for a few strings of shell- 
money." ' In the so-called "straw dance" the Dakota 
husband may "throw away" the wife whom he no longer 
desires, He may even take Beveral wives in order to dis- 
pose of them in this way; thus adding to his importance 
and giving evidence of his "strong heart."' Among the 
Abiponea divorces are as freqoent "as changing of the dress 
in Europe." If "their wivps displease them, it is sufficient; 
they are ordered to decamp." The husband's right is 
uurestrained by the law; but, "appointing a drinking- party, 
wherein the memory of injuries is refreshed in the minds of 
the intoxicated guests, the relations fiercely avenge the difl- 
bonor done to the repudiated wife."' The Tasmanian 
husband, when dissatisfied or when a liberal offer is made, 
may "transfer" his spouse like a slave; but in Luzon a 
divorce is more difficult, for the wedding gifts must be 
redistributed among the donors.' With "the ancient 
I Hebrews, Greeks, Romans, and Germans, dislike was 
' regarded as a sufficient reason for divorce."* Such is also 

1 P0WBS8. Triba of Cai.. M. ' Ibid.. ITS. 

> Aflflr the wife ia" thrown awaj " the husband bvoomes a "joDn^ mui " o^ain, 
and seeks new patton"; Bickwith, "Ciistoins o 
IiMt.. 1&&. Fart I, 250. Cf. also on the man's abso 
•■SioamaSoexoloa." iy-lt^'<^ B*mHi^ EOi..S2i. 

* DoBBiEHorrMB. Accomt. n. ttO-11, 9S, 13! : (/. Qi 
Trim. BM.. VI, 3D7. 

•BOMWICE, Ooitir tifi attd Origin of Ue TonwiUinw, 71, Tl. Tlie Tassiaiiiau 
womao, be adds, erea whna dimresd " wat bi no u»aiBS IrM, as ths trib« ucniMd 
jnriHlictioo " in bar "aSalnaad the disposal of her ppnon. She soon comenndar 
boodace again to uioUMr man, tbonch perikaja lo a iflaoicrr than her flnt aSaooed 
oae; as the joniis feUom ware in DHXt instaaefls supplied with th#ir first partnars 
boo) the oteifiowiuK aMablishmeat* o( thair ataion. or by the slant of a ea»4S bit 
of pnpar^.' 

•WBSTBM>ABCK,ap, eil. S30.Bl.e!tJBK Dent.!*;!; Man* UTD 9CB0IUB«, Dtr 
mmirlie Pnctm. SU: HcKnin. $Mdia in Bowuih Lam. U) B.; Gkuu. S<t»lt- 
■Ifci W BM-, (St. On the Hebiewi see also j;.nattK»uc. «. eiL. SB, SU: Oi^xmom. 
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the case on the island of Nias;* while among the Galela 
and Tobelorese the man may pat away his wife on account 
of laziness; and elsewhere he may do the same because she 
is tiresome or because she lacks skill for honsehold service.* 
Under the existing law of IslAm the woman has gained a 
limited right of divorce. By the form called cfiol she may 
bay her release; and in this case '*a restoration of the 
marriage bond is impossible.^' Again, for certain specified 
faults of the husband, she is granted a separation through 
faschj or judicial decree.' On the other hand, by Zi'an, or 
solemn oath before the ccuii^ a husband is able to put away 
the spouse whom he believes to be unfaithful;* but in 
general the right of the man to reject the woman without" 
assigning any cause whatever is absolutely unrestrained. 
The great majority of divorces among Moslem peoples take 
the form of taldq^ or repudiation. It is only necessary for 
the husband who is tired of his wife to say to her ^^mutdU 
laka^^''^^gChoxi art dismissed.^' * In harmony with the old 
Arabian custom the procedure by ialdq may consist of a 

IPOBT, FamUiemreckt, 25S, 254; Rimdkl, in ZFE„ XVn, 7& 

s ** In den Oallareiehen kann der ICann di« Fran ▼erato—en. weil sie ihm lan^. 
weilig geworden oder sa den hAnslichen GeschAften nicht tanfl:lich ist. Will er 
dagegen keine Seheidnng, sondem nnr Trennnng, so ergiebi gich die Fran der 
Proetitntion nnd kann Tom Oatten Ukr gich nnd ihre illegitimen Kinder Wohnnn^ 
nnd die nOthigen Nahmngsmittel beanspraclien.**^ Post, FawUliettrecht, 2S3, 254. In 
New Caledonia, likewise, the wife may be pat away because she bores her hnsband : 
Lbtoubxtsau, op. eit.t 285. 

'The wife is entitled to a dlToree in this way when the hnsband (1) learee her 
without support ; (2) accuses her falsely of unfaithfulness ; (3) refuses to acknowledge 
the child which she has borne him ; (4) when he abandons the faith ; or (5) fails in 
*' marital duty '* : HKixwAia>, Die wteiueh, Familie, 400. But in practice little use is 
made of this form, the woman preferring instead to declare before the judge that she 
is in a condition of matrimonial ** insurrection," by which means the husband is 
usually led to *' repudiate ** her : idem, loe, eit. 

4 The procedure by oath is allowed when the hnsband is persuaded, but cannot 
proTe, that the wife is pregnant by another man ; and the action must precede the 
aeecmckement. The wife may take a similar oath that the hnsband^s belief is 
unfounded : Hkixwau>, op. eit,, 400. 

*Bat other phrases, such as " Corer thee with thy Teil,** or *' Seek another man,** 
may be employed: Hbllwald, op. ciL, 400. Compare the three formuljB used in 
Al^rs : LnouKVKAU, op. eiL, VI. 
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"triple declaration" or three eucceesive divorces. After the 
first pronouncement of the formula the repudiated woman 
remains three months in her harem at the man's cost, and 
he is at liberty to take her Itack If he will. Indeed, a single 
tender glance or word of concesaion ia sufficient to restore 
the marriage. Should he not reclaim her until the specified 
term is passed, he may then do so only in case she has not 
already taken a new husband, and by paying her a "second 
time the full amount of the morning-gift as stipulated at 
their marriage." A second or even a third separation from 
the same wife may be had by repetition of this process; but 
the third declaration, unlike the other two, is irrevocable, 
definitively dissolving the marriage bond,' 

Among a great many peoples, even those comparatively 
little advanced in general culture, the husband is permitted 
to divorce his wife only tor definite reasons,' The causes of 
legal divorce most constantly recurring are adultery and 
sterility. In a great many cases divorce is absolutely for- 
bidden after a child, usually a son, is bom. It should be 
carefully noted that many of the alleged examples of divorce 
on the groimd of sterility are, strictly speaking, not divorces 
at all; but rather illustrations of the so-called "proof- 
marriages" so often met with in all parts of the world. Not 
until the term of probation is "blessed" by the arrival of 
offspring is the "marriage" in such cases regarded as com- 
plete, though this may not always be the implied condition. 
With the proof-marriages are sometimes described as iden- 

■ HBLLWALD.op. cif.. 110, tUi foUowing especiall; VtNCEHTI, Sic £Ae im /ildin, 
IS. 23. After tbe third diiorcQ or declnratioa there is atill a wnj in which ths man 
CBD get hij vifo bock vhoii ehe, in due IdbbI form, has married aoother dibd. and ha* 
been ropadiated bj hjm. This proopdnre ia osaally (wUosiTe by aeHDB at a "straw 
hasbaod"; HKIJ.WU.D, loc. rrt.. ctCios BrsKDI. THrkitrSe Stiiten, II, IS. Id Beneral 
see Onokb, Die Ehe. tS-SO; LetOdbnsad, op. til,. ISft-SS, on tb» triple declarattoo 
amoDg Mohammedan peoples oF AFrica. 

'These eases are disrusso.l by Post, F'oTBiIienrcrW, ^SS-SS; idem. OrHndlaOB*. 
M; idem, J/Tikanitche Jurujiruilnu. 1, IXMli Letoubnead, op, cil..Si6 B.; Wsa- 
tSBMABCK, ofi. cit.iSI3, KU; Fbikducbs, " Fmmilianatnfaa and Ehatormon," ZVB„ 
X,1BL 



Eakly History op Divoece 



235 



tical in character the "time-marriageB" found among many 
peoples; but this form of anion is, proj^rly epeaking, 
usually a real marriage not dependent for its consummation 
upon the birth of a child, being stipulated in advance for a 
certain term.' Besides the two leading groimda of divorce 
already mentioned, many others, some of them trivial, are 
prescribed by the laws of various peoples. Such are mis- 
treatment, deformity, laziness, desertion, and incompati- 
bility of temper. Sometimes the consent of the chief or 
other public authority is requisite. So, among the Hotten-— ^ 
tots, a man may divorce his wife only "upon shewing such 
cause as shall be satisfactory to the men of the kraal where 
they live;'" and among the aborigines of Victoria, as already 
seen, a childless wife may be dismissed for serious miscon- 
duct only when the sanction of the tribal chief is obtained,' 
By Chinese law divorce must be granted in case of any of 
the numerous impediments * to marriage ; or when the wife 
is guilty of adultery. For that offense the aggrieved hus- 
band may kill the offending wife and her paramour, if he 

I On these HKalled "Zeitehon " Bad "Ehcn aaf rrotx-D." En BdrJition to the ret- 
ereocM, cbap. ii, p. t», aota 2. tea Post, FimiUenrecM, Ib-Tt; idem. AfrikanUcIf 
Jwrupnideiu, I, 3£1-2S: Stabckb. Primitive family. 2as-flDj WkbtbjuubcS, op. Bit, 
S3. S2t, who appareatlj Includes thoEO cases adder the head ot diToree for storiiitr. 
" Proot-miirriagea " are eaid oven now to be cuatomary in Torkahiie; Bchskji. Id 
ZFE.. IIX, STSi Post, op- ril.. 77 ; sod a Rood eiumple Eii sITorded bj (ha Scotch 
" bBDd-tasting " prevnleDt in the eiKhteenth eeaturr: "Two chiefs B^reed thut ths 
with tlio dBughtor of the other as her husband for a jau 
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B, il iho wag presoBot, the marriase was regiirded as laUd. etao it nnhleat br a 
prieBt;" otherwise the coaoeetioD was dissoWed: Stabcki, op. cit., 160: SucNic,Tk« 
BigStaiutert of Statlatvi (London. VXl). IM. Cf. Teoo. The Knot Tied. ZS2, 33; 
Brand. Popular Antiquilia. II, S7. 88 : Bullinobr. TItc CkrUlen State of Matri- 
t»my 115U), «, 49; Wood, TIte Watdina Day. 113. 181, ISJ; Sttlkb, Bvndling, 17. 
IS. For eiamplDI of temporarj uaionB amoii? the Amoricaa Indians soa WkbtH^ , 
MARCS, op. eit,. S18, SIB. Such marriacrea are found amoos the WiuuebBBHt: 
TsnuTEB. in WU. HM. Coll., HI, 427. 

t Wbrtkrharck. op. cit,,m:ap. KolbSn, The Fraent Slatt of the Cape iff OooA- 
Sope (London, 1131), I, ISJ. Howoier, this rule may in praccieo have little msaiuiic: 
sea Poai. Afrikaaiiche Jurinpntdens, I. (33, who also cites Kcilbea. 

'Dawson, Aiulralian Alxrrigina. 33. 

' For tbfl impediments lo malrimonir, all ot wbiob are dicimeDt, a 
DORTF, DoM chin, familtenrechl. fr-ZO. 
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catcb them in flagrante iJeltdo. Bet slioald the woman not 
be alain, ehe is punished, and the haaband may drive her 
awaj or even sell her as a concubine, provided he has not 
pandered to the crime or does not sell her to the gnilty man.' 
Fartbermore, a marriage may be dissolved by mntaal agree- 
ment ;' and the husband is entitled to a divorce when the 
wife strikes him, is addicted to dmnkennees or opinin 
emoking, has been defiled before marriage, or when she 
leaves bis house against his wilL* Besides all these groands, 
established by statute or recent osage, Confucios allows the 
hnsbaQd a divorce for any of seven fanlts of the wife: bar- 
renness, wantonness, inattention to parents-in-law, talkative- 
ness, theft, jealousy, and inveterate disease such as leprosy.* 
' Bat these grounds will not always warrant a separation. 
"They may be outweighed by particular merits of the woman 
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iThe aBToemeot. howerer. most bo In sood faith. Should 
divorce SOBS to farm apnaiahable ralatioD with another man. it is void, and the hos. 
band mar retain tbe womaD or sell her to anotber as in the ease of nntatthtulnesa^ 
KoBLKB, "Aus dam obin. Ciiilrechl," ZFB.. VI, 318. 

> UOiXKHDOBrr. op. ril.. X; Hellwald, op. cit., 380, 9U; Alababteb. op. eit., 
18S 3. : Qbobbe. Die Fomen der Famlie, !SS S. : Katscbbb, Bilder atu item cAin. 
LtAiin.SOa..paMim, 
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SIfl: WuTEKUAICE, op. Cil.. 523: I-BTODKNEAU, 
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or by special circumetances. If the wife has mourned three 
years for 'the hnsband'a parents; if the family has grown 
rich doring the marriage; or if the wife has no longer rela- 
tives to receive her, then the seven assigned grounds fail, 
the divorce is not only forbidden but void, and the husband 
must retain his wife.'" This is not the only wise and 
righteous provision of the Chinese law, however despotic aa 
a rule may be the husband's power. Normally the wife - 
cannot sue for divorce ; still practically she enjoys the right 
of separation in aeveral important contingencies. Under 
judicial approval, for instance, she may release herself from 
the marriage bond in case of three' years' desertion without 
word from her husband. So likewise, when she suffers grave 
insult from the husband's parents, she may return to her 
own family, reclaim her dotal gift, and demand a contribu- 

ti^Joiier support' 

In modem Japan divorce is regulated according to the 
principles of western law ; but formerly the husband's power 
was governed, aa in China, by the rules of Confucius.' 
Furthermore, in spirit the Aztec law of divorce bears a 

1 KoaLSE, toe. cit. On the other hand, tho interprotation of ChsEO rules bulj 
ottsn bo " tttoelaatio" in fnTorof Ibo maa. In oneuf the old Chinase book«, nccord- 
ingto WBgTBBHABCI.Op. <>(., S24. 525, "when a woraaa has aoy quality that in not 

good, It is bolluatandroaaonablo to turn botoQlot doors AmoDgthoanoicnts 

■ wife was turued bwbt if she allowed the house to bo full of Bmoke, or it she frighl' 
eaed tbo dos with her disagreeable DOlse " : citiog NavabsttE, An .Account of Ihe 
BmpirtofCluna (Loudoa, IlOtJ, 73. 

SAccording to Ai.abastke. op. cit, 190, " it would soom that the husband can 
claim DO marital rights, it he has beoo fiT Sve jaars in eiile, witbnat writing to his 
family, oDd his wife bas In the meantime married again, althouffh the law la not 

■ KoBLEH. loc. cil., ITS, 376. The woman has also the right ofdlrorea wbeu tha 
biuband is a leper or beoomasBueh after marriage: wbeu he is imiiutent; and either 
party maj' alnim the right when duceiTed by a laise ■llegntioo Id tbe marriage oon- 
tract; U0LI.EMDOaFT, op. cil., 32. 33; Ai-ABABTEK, op. cil., 182. 

See further op Cbinese dirorco and msrrings, Lboob. Life and Trachint!' of 
Ooirfucitu. 100, pauivi; Hoc, Chinttt Empire, 11, 218-20, 2^, %S; Wase, Marriagt 
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striking resemblance to that of China. Only in special 
cases, not now nnderstood, had the woman a right of sepa- 
ration; and the husband oonld put away his wife only for 
definite reasons, such as sterility and certain defects of 
character, as when she proved herself careless, impatient, 
lazy, or quarrelsome. Divorce, however, was discouraged; 
and even when a legal reason was alleged, it could not be 
effected without a judicial decree. The decree did not 
declare the separation; it merely allowed the plaintiff in the 
matter ''to do what he should find good.'' Thus permission 
was given for divorce; but the judge avoided pronouncing 
the separation in direct words.^ 

6. Finally, in further illustration of the endless variety of 
popular customs, it must be noted that among many peoples 
the wife also has the right of divorce. Often, as already 
seen, she may leave her husband at pleasure or on the 
slightest pretext. It needs but a glance at the usages of 
the American Indians in this regard to perceive that the lot 
of the married woman among barbarous or even savage 
tribes is not always so dark as it is frequently painted;' and 
many similar proofs elsewhere exist.' Among the inland 
Columbians, according to Bancroft, "either party may dis- 
solve the marriage at wilL"* A similar rule prevails with 

1 KOHLER, '' Das Recht der Azteken,** ZVR,, XI, 00; Klbmm, KutturgeBchichte, V, 
85. Among the Aztec Otomis the parties could separate after the first night ; bnt, 
possibly, this is a case of proof-marriage ; and in Michoacan the same rule preyailed, 
if they swore that they had not *'seen one another*^: Kohlxs, loc. cit.^ 61. The 
dlTorce laws of the Chins or Khyengs, In farther India, are particularly interesting; 
and in some respects they are similar in principle to those of the Chinese and 
Aztecs : Kohleb, *' Das Recht der Chins," ZVR., VI4 186 ff., 191 ff. 

SC/. Spencer, Principles qf Socioloffy* I« 722, 723; Mason, Woman^B Share in 
Primitive Culture, 229, for suggestiye remarks in this connection. Westermarck. 
op. cit., 536-29, discusses this topic with characteristic minuteness, giving in a note a 
list of peoples, with authorities, among whom the wife has the right of diyorce abso- 
lutely or on conditions. 

sSo in Tahiti, the Sandwich Islands, the Marianne and Caroline groups, the 
Indian Archipelago, in Africa, and elsewhere ; see the examples of free divorce at 
the option of either party and the authorities already mentioned above. Cf. 

IdBTOUBNEAD, Op. Ctt., %7. 

« Bancroft, Native RcuiCB^ 1, 277. 
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the Moxos of South America, the tribes of California, as 
well as among the Iroquois and their neighbors.' "If B 
Bonak wife gets up and leaves the man, he has no claim 
ever after on her;"' and, according to Schoolcraft, when the 
Navajo woman marries, "she becomea free, and may leave 
her husband for sufficient cause." * The Guanan* and Qua- 
temalan'^ wife is equally privileged; and the Sioux and 
other Dakota women are often notoriously indei>endent, even 
beating their husbands for unfaithfulness, and for this or 
other just cauRe returning to their own kindred.' Some- 
times the wife has the right of divorce only on definite 
grounds, which may differ from or be the same as those 
permitted to the husband.' Often the reasons which satisfy 
the moral sense of the commnnity are very slight; at other 
times they are grave and few in number. Among the 
Shane, "should the hnsband take to drinking or otherwise 
misconducting himself, the woman has the right to turn him 
adrift, and to retain all the goods and money of the part- 
nership.'" In "Eastern Central Africa divorce may be I 
effected if the husband neglects to sew his wife's clothes, or 
if the partners do not please each other,* Theoretically 
among the Athenians the woman could demand a divorce 
for mistreatment, "in which case she had merely to announce 

I Ibid.. 02; UotOkS.AneimtSociett.ii* (Irociaois) ; LiEtov^hbav. op. cit-ISi. 
^■f.. S27; ap.SOBOOLDUArr, /ndian Trihu. IV,!23S. 
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Ing BomsoDs : EuiOBorr. op. < 
■ WuTiisiiABCH.op. eil., 577. 
i'BAjicaorz,op.cit.,n,en: LKtotmtmAD, op. ctt., S8B. 

>SosmoD«tbe8aDtsl8 (DakoMs) : Lbtodkmb^u, loc. ( 
'For this cIb99 of p»ple3 see Post. Familienn-clif.: 
he Jnriiprvdaa. t, US-S9! Webtebmakce. op. cil.. &M-: 
s WEBTsaiiAECE, op, ri(.. 3!7, 5^: op. CoLQCHOlTN, Ami 
•WEaTEEMAHCB.op. eii,.528: ap. MacDonald, A/ricuT 
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her wish to the archons;"' while the Kafir wife "who is 
beaten or not provided with sufficient food and clothes ia 
entitled to retnrn to her parents."' In fact, the right of 
the woman to repudiate her husband for mistreatment is 
alleged to be the general rule according to negro custom.' 
Even by modem Mohammedan legislation "divorce may, in 
certain cases, take place at the instance of the wife, and, if 
cmelly treated or neglected by her husband, she has the 
right of demanding divorce by authority of jostice."* 



II. THB FOHM OF DIVOECE 
The form of divorce, like the rules relating to the right 
and its conditions, varies greatly among the races of man- 
kind. Very frequently, usually among the lowest peoples, it 
takes place without any ceremony,' Sometimes, however, 
the procedure is fised by law or custom. A symbolical act is 
occasionally sufficient, as with the east African Wazaramo, 

1 WestsbhamtK. op. eit: SSS. 529; Qlabson, Le narioiK civil d le dicorce. ISZ fl. : 
Dnobb, Die EKe, SO; Flctahcb'b Lieet (London, 18WI), Solon, 6S. Primilivslr the 
Qreclsnoltehad tlUIe lltmrl^inUils regard; stett UWr it waa alwara difficolt M 

HMoru o/ European iloratt.n,Zil,2S»: Letodskkau, op. ei(., 304. 

'WK8TK««*»CK,op. cW., 528,1139; "WAni, Anlhropoloait, 11, 3X; PoBT, Afrika- 
nitche Juritprudenx. I, 43B. But in cbso of the Kafira. the chief decides whether the ' 
womaD has luat cause : PoBi, op. cit., 13g. 

>"Wlrd die Fraa miBshnDdelt oder iflmaahlftaslgt. so kann sie die IiOeqdb der 
Eha Terlasgen; dies iat allgenieiiiBa NeKorrecht."— Kobleb. "Ucbcr das Neeeireeht. 
namentlich in Kameraa," ZFS., XI, 4tl, US. Bne also BKNRiit, " Das Bseht der 
EpheaegBi," ibid-.tSU; BaHTIAM, BecAInvrAdlJniae, 178 (Gold Coast), 

iWasTRSKABCE, €p. cil., JW. fi^; ap. AjiIb' A;.t, Ptrnmal Latn itf (he Malunt- 
medmt (Londoii. 1B80), ohaps. liiS. 

"AcoonJIng to Ihs Talmadic Law, the wife la anthorlied to demand a diToroe if 
the husband ratoBea to perform Uis coajngnl datr, if ho oontioaes to lead adiaor- 
derJy life afler marriage, if fae pmvoB impotent duriu« ten jears. it he snBera from 
an insupportable disease, or if be teaTsa the couotrjforeTer."— Webtbbiiauik, 52S; 
Glasbos, op. eit., lis B. Consult also Ameab, The Jetmth taw of Divorct. 6S-TI. who 
Bivea an intsresIiuK dlBCOBsioD ot the woman's power of dimrce; and. besides the 
causes lost named, mentions also "refusal tu support." "apostaaj," " wife-beating, " 
when the wife Is not at taolt, and " false charge ot aDCA-naptlal iacontuieiioe." Cf. 
Lbtodbitead. Dp. cit.. IDS. 

'>Foreiamp]easMP08T,^aiiitliMnclU,233i Uittii^ Afrilcaiutcke JUTuprudera, 
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where the husband by way of divorce hands the wife a piece 
of holcas reed, on receiving which she must at once leave 
the house or be driven out.' The Unyoro husband observea 
a similar rite.' It is lilt e wise a private transaction in 
Morocco, where the man rejects the woman by a bill of 
divorce. Tli^e same procedure may be employed in China; 
and a three-fold proclamation before witneasea is adequate 
among the Somali.* In Dawan (west Timor) it takes place 
in a council composed of the relations of the man and wife, 
where the cause is weighed and determined; but in this 
assembly neither the chiefs nor the eldest have any voice.* 
Similar cotmcils are common among African tribes.' In 
many instances, however, exactly the opposite rule prevails, 
the decision of the "eldest, " the "chiefs," or of some other 
magisterial, priestly, or judicial anthority being requisite 
for a legal separation.* 

III. THE LEGAL EFFB0T8 OP DIVOBOB 

Not less diversified are the customs governing the effects 
of divorce; and here, as in the case of its varying Forms and 
conditions, one is almost as often surprised by the reason- 
ableness and stability of early institutions as he is shocked 
at their harshness or injustice when regarded from the civi- 
lized standpoint. In the disposal of the children the exist- 
ing system of kinship is very widely determinative. Among 
a great many peoples, in case of separation, the children 
follow the father or the mother aocordiag as mother-right or 



loe, rit, 

I Mollbmdok™, Dnt cMn. Fantilienrecht, SS; Post, op. rit., 1, 412. 

• Post, f amilimrecU. !SB. E> Post, ^rikanitcKe Juruprvdeiu, I. US. 

■> [a tbo ladian ArahltHlaso ■ priast is DocesSBr;. tor liutaiictB, na the Islands ot 
OorunaoDd SrriofilBo: amoDR tho Boctoese: asalaawitli 
reaiTSB a gulden tor his trouble ! PtMT.f^BulienrecU, SSS, nO. 
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father-right prevails;' and where a mixed eystem, or rather 
a coincidence of mother-right and paternal anthority,' ia 
foaad, or else relationship ia cognatic, they are divided 
between the parents or their kindred.' The division is 
determined by a variety of mlea among different peoples. 
Often they are equally divided, regardless of sex.* Some- 
times, as in Bulgaria,' Bnrma,' and among the Katchez 
Indians,' the datighters follow the mother and the sons 
remain with the father, In still other cases, as in certain 
Sonth Slavonian districts, the father takes the adnlt children, 
while those of tender years are left in the mother's hands. 
Such is the rule in Zara and in Bosnia.* In Lika, accord- 
ing to KrauBS, when all the children are males, the mother 
receives the minors, if the father consents ; bat when they are 
of both sexes, the sons follow the father and the daoghtera 
the mother. In this last case, however, the man is required 
to pay the divorced woman whatever is needed to supply the 
bridal outfit of the daughters when they reach marriage- 

1 So in cus ot diTorcfl among tho Omshss, wbors, as Dubbbi boliaves. " tattasr- 
Hffht hu socoeeded mothflr-right,'* Itie woman canaot taka the obildrpo with her if 
the lesii In unwUIUis; altbooch in prnctfes t.h»y "are snmetimoa tnksn fay their 
mother, and BomBtimosbf liar mothar or their lather's mother."— "Omaha Sociol- 
agj." II'- Rtp. of Bureau of Eth.. 2Z>, 282. 

In China KdiToroneomplstnlir diKwlTea the mnrrlnKe: the woman ntnniB to 
her familr, ir it will rrooiie her; tho ohilrlrcn remain with the (atber: aod ths pur- 
chase price la retomed to him. noiess hia cncdiict has cnasod tho dlToree. Wheo 
har family deolinaa to receive the woman she becomes fbtJuWj; KOLLMHDOUTF, Dot 

ISvechap. i. nff., aboTS. 

>PoBT, FamilimrerM, 2H)«; idem, Afrilianiiehe JtHfvrudSfw, t, 41T, US; 
ideot. OTuniUagen. ^i^i. E71. 

4 Bo in the Malay Re was, where kinship is cognatio. Here, in case of an odd 
oombet, the nodlTldod child la loft temporarily with the mother, bat (be father bos 
tbe right on the payment ot the equiralent of B reicbatbaler Ui claim the child 
wbenit no longer oeedi the mother's care: Post, FamilienrBcht,2ei.2Bi. 

> KsACBH. aitlt una Brouch der audttaveH, 297. 

"When the diTorce is by oommon coniwnt: KoDLHa, in gVR., VI, ITCj PogT, 
FamiH^nrecM, ZSS. For African eiamptoa see Post, 4^rifcaiuKliE Juriiprwdeiu, t, 
US. 

II, Ml. 
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able age. Whea it bappene at the time of eepAration that 
all the children are grown-up daughtere, they are allowed a 
free choice between the parents. Should none remain with 
the father, the mother and daughters are entitled to all the 
property gained during marriage.' Often in case of divorce 
the children belong to the innocent party;' nulesB children 
are regarded as a burden, when the opposite rule prevails;' 
or unless the system of kinship determines the disposition of 
the offspring, when an equitable adjustment is otherwise 
made. Thus among the African Fantia of the G-oId Coast 
— where by law the children belong to the mother's family 
— in case of divorce through fault of the woman, the man 
is entitled to a sum equal to 22b. 6d. for each child; and 
when by stipulation the sons remain with the father, he is 
QeTertheleas not permitted to sell them or put them iu 
pawn. If the divorced wife cannot restore to the husband 
the price paid for her, the children are left with him as a 
pledge for the debt until by their service they have paid it 
with 50 per cent, interest. In this way, we are told, children 
often become slaves for life to their own father and as such 
are even transmitted to his heirs.* 

Very similar in variety and character are the rules gov- 
erning the disposition of the property when a marriage is 
dissolved. These are mainly dependent in each case upon 
the general principles of the family law relating to property 
rights.' Sometimes, as among the South Slavonians,' each 

1 Ibid.. 295. Sometimaa all the obililrciD go to the father or to the houBtt- 
oommiuilty, the mother roceiTiDg buck the dotal gift: ibid., 296. 297. 
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receives batk the property which he had at the time of the 
marriage, while the common earnings are divided, though 
not always in equal portione.' But as the most general rule 
reaponaibility tor the divorce is of vital importance in deter- 
mining the couree to be pursued. The man or the woman 
who arbitrarily dissolves the marriage, or whose guilty con- 
duct is the cause of separation, usually suffers a decided 
disadvantage. Thus the woman must restore the dotal gift 
or the presents received from her husband ; and the purchase 
price must be repaid by herself or by her kindred. On the 
other hand, the man who puts away his wife without just 
cause must often forfeit all claim to restitution of the bride- 
money, perhaps lose his children, and even suffer other pen- 
alties besides, such as the payment of alimony.' 

Especially interesting among uncivilized or backward 
races are the effects of divorce with respect to second mar- 
riage or the remarriage of the parties to one another. 
Everywhere, apparently, the man who puts away his wife or 
baa been divorced by her is allowed to contract a second 
marriage immediately, or, at any rate, after a very short 
intervaL' This follows almost as a matter of course where 

hipelago of Seraui 
s tbe oiflfriflge are 
IS two-thirds and I 



party bad be(i>r< 



JoroDK tha lands and hoossB which each 
by each, and tbe wiamngs are divided, 
aoDB-Chird: PoBT. loc. cil. 

'Henbici, "Db9 Rccbt der Ephnneger," ZVR., XI, 135 (alimony). For many 
examples of those rnlns see Post. *'a7iiiJie«rei:fc(, 316-20; irtem, AfrikaniKhe Jiiiit- 
pmdmt. I, Ml -41. Thoa in Uorocoo. should the hnsbaod pnt away hia wife witluniC 
OBOse, ha moat sive her in preseooe of the indne a present (etmu Bttiebiott) Id ralae 
to suit himaalfi Bad a timilar present is adeqoaUi for either party diioreiog the 
other amouB tha Moorish Braknas. In the East Afiicaa city o! Harar the hUBband 
responsible for the separation loses tbe parchase price, pays tbe vomaa asDioeqaal 
to it in lalne. and besides Is obliged to anpport hur ootsida of hia dwelling during s 
term to be Qied by the cadi,- Post, Familienrecht, SEO; iclen, AfriknjiiKhe Jiiris- 
pTMlenf . I, US, U^ In the South Slavonian Booca, Cmasora. aod Herxesnvioa the 
husband who puts away hta wife beoause she is aSeoted by a disease Is Dsoally 
requited toitive her a tifalong support: and ordinarily, when ha is aeeoun table for 
thesepBratlon. hemnst pay afineof (romSOtolOOtbaler: Kkaubs, op, cit,, SST. For 
various Ulostrations see LE'ToITKIjead, op. cil., 3SB ff. 

'Thus, among the Uoors of Hnnwco. who almost all practice in 
man who rejeots bis wife is not permittod to matty acain within four n 
Afrikaniiehe Jurujirudeiu, I, UO. 
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wife-capture or wife-purchase existe, or where polygyny 
prevails.' But with regard to the eecond marriage of a 
divorced womaa usage greatly varies. Among a number of 
peoples she is free to marry again, if she likea, even when 
she is responsible for the separation.' Generally, however, 
her freedom is restricted in this regard; and this is especially 
apt to be the case where wife-porchftse exists; for then the 
legal rights of the husband in the woman are by no means 
extinguished by the dissolution of marriage. Her status as 
a wife must thus be distinguished from her position as 
property or as the object of contract. Accordingly for this 
or some other reason the woman who puts away her husband 
is sometimes absolutely forbidden to form a second marriage. 
Such is the case among peoples so little advanced as the 
Aahantees and Hottentots; while the Banjun wife who 
divorces her husband may not marry again in the same vil- 
lage where she found her first sponse.' Still more rigorous 
is the rule in Samoa, where the divorced woman is forbidden 
to remarry even after her husband's death.* Between the 
extremes of entire freedom and entire prohibition the remar- 
riage of a woman is hampered by a variety of conditions, 
some simple end others severe. The Kafir woman may be 
married again by her father when she has divorced her 
husband with consent of the tribal chief. Sometimes the 
second marriage depends on the return of the marriage-gift 
or the purchase price; or the woman must wait a certain 
period, as three months or a year, before contracting it.' In 



I CJ. tho BoaeestioD o( Post, Ux 

'See tbs eiuDples ennraerated 
Jv,ri*prvdaa, I, 433; a 
>lao Dawan (West Timi 

> Pout. AfrikaadKlx jHriiprudem, I, i 

•WATTZ-OEBLillD, ^iilftropolopJe.VI, 

■Thus In the African Sarae tbfl dlioroed voman maet wait 
reoiBrrlaga: MoNZtNOKH. 0«(a/. ■'"iMi''ei>, 8*7 ! amoDg (he Beni Ai 
irbile (ha Uania toduui ia obliced to retralu for a year : ibid., SU 



D PoBT. JfamflienrecJif. ' 
them are (he people u( Tongi 
m tho divorce is tbrongh tho la 






uf the husband. 




several instances, doabtlees bb the result of purchase, after 
returning to her father's house she remains at her husband's 
dispoBal until he formally sets her free ; while in yet other 
cases she may be reclaimed by him within a certain definite 
time. So with the old Arabians the purchased wife was 
looked upon as the husband's property, and hence divorce 
did not release her from his claimB.' In Islam, as already 
explained, where the ancient Arabian rule of triple dectara- 
tiou of divorce still survives, a man who has divorced his 
wife by a single or even a second declaration of the formula 
"can take her again within three months without asking her 
consent."^ Among the Bedouins, in like spirit, when the 
divorce takes place at the instance of the woman, the maa 
may refuse to repeat the formula of separation without 
which she cannot contract a second marriage,' Very fre- 
quently the second marriage, whether of a widow or a 
divorced woman, is not looked upon as so important as the 
first. The wedding ceremonial and festivities are less 
marked ; the customary time of seclusion after the nuptials 
is shorter; the bride-price is much smaller; or the wife has 
a less advantageous position with respect to property.' On 
the other hand, the vridow or divorced woman who will 
remarry has sometimes an im[K>rtant compensation for the 
loss of social prestige, since she may freely bestow her baud 
in choosing a second mate." 
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Perhaps as a general rule the divorced man and woman 
are as free to remarry each other as they are to contract a 
second marriage with other persons;' but sometimes the 
reunion la dependent upon the observance of special legal 
formalities, or it can take place only after a Exed interval.' 
In rare instances, as among the ancient Aztecs, the remar- 
riage of a divorced couple ia absolutely forbidden.' 

IV. FREQUENCY OF DIVOBGE 

The laws of divorce among backward races, it ia thus per- 
ceived, are full of interest for the student of social inatitn- 
tions. One comes from the study with a clearer perception of 
the fact that such institutions are but the outward espression 
ot human life — of alow experience and experimentation ; and 
one gains a deeper respect for the concrete results of primi- 
tive culture. Especially important is the relation of divorce 
to the stability of society. The conservatism prevailing even 
among rude peoples with respect to the liberty of divorce ia 
remarkable. This may be due in part to the fact that prima- 
rily marriage does not rest so much upon the sexual instinct 
as upon family needs.* In some instances, where dissolution 
of the marriage is free to either party, or where it is the 
peculiar right of the man, divorce is exceedingly rare.' The 
American Indian tribes are conspicuoua in this regard.' 
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Sometimes there is a strong social sentiment against it. 
Such is the case in China. Formerly among the Japanese, 
like the ancient Aztecs, divorces were infrequent;' and among 
many less advanced peoples, such as the Afghans, the Ved- 
dahs, or even the Zulus, the sentiment of love is doubtless 
a stronger check upon instability of the family than is com- 
monly supposed.' 

The rules governing the division of property are impor- 
tant in this connection; for, as Westermarck suggeats, the 
selfish interests of the husband " prevent him from reck- 
lessly repudiating his wife. In many instances divorce 
implies for the man a loss of fortune,"* In rare cases he is 
obliged to provide for the wife's support even after the sepa- 
ration.' Often, as already seen, the woman receives back 
her dotal gift and whatever she brought with her at the 
marriage; while frequently the husband is obliged to sur- 
render a portion or all of the common property. Thus 
"among the Karens, if a man leaves his wife, the rule ia 
that the house and all the property belong to her, nothing 
being his but what he takes with him. Among the Mani> 
puris, according to Colonel Dalton, a wife who is put away 
without fault on her part, takes all the personal property of 
the husband, except one drinking cup and the cloth round 
his loins ;" and " similar rules prevail among the Oalela, and 
in the Marianne Group."' 

'Toi China sse Hbli.wai.d, Die menjch, famine 380, 381; TbCBENq-Si.Tdno, 
CMiui uHd die Cfti«*en. M; Wakb. Marriaor ond KiiuAip. 232; ODOLiTti.K. Social 
Life of (Ai CAinoe. 1, 106, 107: Hkdbukbt. Id IVuu. Rofal At. Soc., China BraiKk. 
IV, 17: WestsuurcK. op- cii., 525. For Japan bm Wake, op. cit.. Z33; WsaTEB- 
HAEcK.op. ctt.,S2J: sad tor thu AMaca. BAKCBon, SoHrt Baca,ll,TBMa: Waits, 
AHOiropotoaiK, IV, IC 
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The conBervativB inflaeuce of property ia even more 
marked in connection with wife-purchase — a powerful deter- 
rent of hasty divorce. In the case of a sale-marriage, even 
in the weakened form of dower to the woman, the guilty 
or responsible party usually suffers a decided disadvantage 
from the Beparatioo. The man who repudiates his wife 
witbont joBt cause, as already shown, may not only forfeit 
his right to reclaim the bride-money, and incur other losses 
on the division of the property ; bnt often, particularly where 
the maternal system of kinship prevails, he may hare to sur- 
render his children as well; and the woman who unjustly 
leaves her husband may lose all that she brought with her 
into the home or compel her kindred to restore the purchase 
price.' 

Here also the results of the genealogical organization 
mnst be considered. The blood-feud, paradoxical as it may 
seem, often acts as a conservative power among primitive 
men. The wife's kindred may protect her from the vengeance 
of a brutal husband whom she has deserted; or they may 
send her back when she has acted indiscreetly or when they 
dread the wrath of the husband's clan. The oi^anization 
of society on the basis of kinship has another important 
bearing upon the effects of divorce. It appears to be prac- 
tically a universal rule among uncivilized races that the 
repudiated wife or the woman who legally puts away her 
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husband shall return to her own family or clan, whose duty 
it is to receive her. Accordingly, the lot even of the savage 
woman has mitigating conditions not always accorded by the 
laws of civilized society. ''In savages,^' observes Mason, 
''where every man and woman and child is billeted some- 
where, there is no such thing as thrusting man or woman 

out into nowhere Should the man wish to repudiate 

his wife, she cannot be sent out into the jungle or forest; 
she must be returned to somebody.'^ * 

1 Maboh, TFoman** Share in PriwUUve OuUurt^ 2a, UO, 
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MATRIMONIAL INSTITUTIONS IN ENGLAND 




CHAPTER Vr 



[BiBLiooRApaicAi. Nora VI.— The leading sources lor this chapter 
Bre,ot course, the ancient [olk-laws, drawn up after the wandering and 
settlement ot the Teutonic peoplnH. Of these the most complete and 
the most primitive are the old English "codes," in Schmid'a Die Qe»etze 
der Angehachaen (Leipzig, 1658), until recently the best edition avail- 
able; or in Thorpe's Ancient Laws and tnstitiLtes of England (8vo, 2 
vols.; folio, 1 vol.; Record Commission, London, 1840), which, though 
Dot so well edited, has the advantage of an English version of the 
Anglo-Saxon teits. But Liobermann, in Die Ofsetsce der Angelsach- 
gen (Halle, 189^), is placing in the hands of scholars a more complete 
and a thoroughly critical edition which must supersede that ot Schmid. 
Fot Germany the Leges barbarorwrn are contained in Walter's Corpita 
juris germanici antiqui {3 vols.; Berlin, 1824); and In the later and 
better editions ot the Monumenta germaniae kittorica, particularly the 
Legei burgundionum, edited by L. R. De Salia (4to; Hanover, 1892); 
the Leges alamannorum, edited by Karl Lehmann (4to; Hanover, 1888); 
and the general collection ot Leges, edited by G. N. Pertz, H. Brun- 
ner,R.Sohm, and Karl Zeumer (5 vols., folio; Hanover, lS.35-80). These 
laws are conveniently grouped according to subject by Davoud-Oghlou, 
Hittoire de la legislation des andena GeTmains (Berlin, 1SJ5). Beb< 
rend, Lex salica (Berlin, 1874), has a good edition ot the laws ot the 
Salian Pranks. There are some passages ot fundamental interest, nota* 
bly the celebrated c. 18, in Tacitus's Qennaiiia; and an interesting 
proof of the surviving symbols of wife-purchase may be found In Fredo- 
garius, Qregorii Turon. hiatoria francorwm epitomata (Vol. IV of 
Qnadet and Taranne's version of Gregory, 171-73, Paris, 1S38; or in 
Vol. II of Oiesebrecht's translation, 27^-75, Leipzig, n. d.). An old 
English betrothal tbeweddungj ritual of surpassing interest is pre- 
served in the collections of Liebermann, Schmid, and Thorpe referred 
to; and the later development ot the German betrothal ceremony is 
illUBtrated by the curious Swabian ritual ot the twelfth century, first 
published by Massmann in Rheinisches Masetim far Juriaprudene, 
III (281 f.), as also in his Fluehformulareii (179); and later in Frieda 
berg's " Zur Geschichte der Eheschlieasung," ZKR., 1, 369, 370; in the 
Mme author's Eheschlietsung (26, 27); and in Sohm's Eheschlietmng 
(319, 320). 
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The modem literature ot early German bdiI old Bcglisb marriage 
IB alread}' very large. Among the more important writings of the 
eighteenth and early nineteenth centuries are Gundling, De tmptUme 
uxorum.dole et nuyrgengaba (Leipzig, 1731); Ayrer, Diggertatio de Jurt 
eonniibiorum apud vetereg gerrnanos (Oottingen, 1738]; Hofmann, 
Handbueh den deutaehen EkereckU (Jena, 1789); Bohmer, Ueber die 
Ehegetetze im Zeitalter Karl d«» Oroigen und teiner ndcktien Regie- 
ruTigsnach/olger (Qottingen, 1626-27); Liebetrut, Die Etm naek Hirer 
geschiekttichen SntvHckelung (Berlin, 1834); BosBe, Das Familien- 
ttregen, Oder Forachungen fiber seine Natur, Oeschichte und Rechts- 
j'erhMinisse (1635); Bicbecour, Eatai lur Phistotre et la ligitUititm 
des formes requixes pour la valtditS du mariage (Paris, 1856); 
Smith, " De la famille chez les Burgondes," in Mimmrea lus d la Sor^ 
bonne (ISd); and Eckhardt, "Das Witthum oder Dotatitium und Vi- 
dualitium in ihrer hifltoriscben Entwickelung," in Zeittchrift fUr 
deutaches Eecht, X (437 ff.). But in the literature of recent years of 
fiTBt-rate importance is Sohm'a Das Beckt der Eheachlieasung (Weimar, 
1875), perhaps the most acute and able monograph ever written on the 
subject; Bupplemented by his Trauung und Verlobung (Weimar, 1876). 
The best extended treatise on the history of the marriage form or con- 
tract is Friedberg'B Das Recht der Eheschlieasung (Leipzig, 1865). This 
voB preceded by his " Zur Geschichte der Elheschliessung," in ZKR., I, 
362-91; III, 147-86 (Berlin and TQbingen, 1861-63); and followed, in his 
controversy with 8ohm on the character ot the betrothal, by hie Verio- 
bung und Trauung (Leipzig, 1876). The Theories of Sohm and others 
are exsmiaed by Habicht, Altdeutache Verlobung (Jena, 1879); and, 
from the standpoint of northern cuRtom, by Lebmann, Verlobung und 
Hochzeit (Munich, 1882); and Beauchet, Mariage dam te droit ia- 
landais du moyen age (Paris, 1887). In this connection may be read 
Schroeder, Geschichte de» eheliehen Oaterreckta in Deutaehland (Stet- 
tin,1863~71); his JfcefttsgFegcAicAfe {2d ed., Leipzig, 1894); as also B run- 
ner's very able Reehtsgeschichte (Leipzig, 1887) ; Picker, Untersuehtmgen 
zur Rechtageschickte (Innsbruck, 1891-99); Heusler, Instilutionen den 
deuUehen PrivatTeehU (Leipzig, 1885-86); ZoepS, Deutsche RechU- 
geschichte (Braunschweig, 1871-72); Siegel, Rechlageschichte (3d ed., 
Leipzig, 1895); Lamprecht, Deutaehe Qeachichte (Vol. I, Berlin, 1891); 
Klein, Das EheverUbniia (Strassburg. 1881); and Gsly, La famille A 
I'ipoque mirovittgienne (Paris, 1901). For many illustrativB particulars 
should be consulted Grimm's ReckUallerih&me.r (Gottingen, 1854); the 
great work of Weinbold, Die rfeulscften Frauen (Vienna, 1882); which 
may bo read in connection with his AUnordischea Leben (Berlin, 1856). 
To supplement Weinhold'a works for the more general culture -history 
of woman in the German family may be consulted Oahn, "Das Weib in 
altgerm. Rocbt und Leben," in bis Bauateine. VI (Berlin, 1884): Rull- 



WlFE-PtJBCHABE YiELDS TO MaBBIAGB 



255 



koetter, Legal Position of Women amtnig the Ancient Oermatm (Chi- 
cago, 1900); Strntik, Aus dem deultcben J*'muen/e6en (Leipzig, 1873-74); 
8cbeiT, Qeschichte der deuUehen Fraiienuielt (3d ed., Leipzig, 1873); 
BemhAlt's lively Frauenleben in der Voreeit (Wiamar, 1893); Backer, 
Le droit de tafemme dans Vantiquiti: son devoir aumoyenSge (Paris, 
1880); the quaint treatise of Orupen, De uxore theotiaca (Gsttingen, 
1748); the paper of Schmitt, Die ScMtisw-lgewalt der Ehefrau naeh 
deuttekem Becht (Munich, 1993); and that of Reinach, Slellung unit 
Leben der deutschen Frau im Mittetalter (Berlin, 1882). 

Further iUustrationo of domestic and social life are afforded hy the 
literature of "left-hand" marriagcB, Thus Klein's short dissertation, 
entitled Beitr&ge nur Lehre von der morganalischen Ehe (Erlangon, 
1897), tracea the practice back to ancient Prankish law. See also Cul- 
mana, Morganatiteke Ehe ttnd Urspning des Feudalismug tStrasehuTg, 
ISSO); Zetz\iiaB,Dematrimonioadmorganaticamcontraeto,vulgo: von 
Vermiihlung xur linken Band (Regiomonti, 1692); the anonymous 
Oesehichte morganatischer und legitimirter F&rsten- und Orafen-Eken 
in Detitschland (Halle, 1871). which gives a chronological account, cen- 
tury by century, of particular " left-band " marriages; and the disserta- 
tions of Linckens, Riccius, and Hdltzl von Stemstein. 

Besides the controversial literature relating to the so-called droit 
de seigneur in feudal times, already cited in Bibliographical Note II, 
there has been collected a masa of custom and folk-lore concerning 
the alleged traces of wite-purcbase and wife-capture, and similar 
matters, much of which will carry the reader beyond the period of the 
present chapter, but which may serve to complete the picture ot 
medieval private life. In this connection may bo noted Wackernagel, 
" Familienrecht und Familionloben der alt«n Germanen," in Sfld- 
devtsehes Taichenbuch, 184B (257 ff.); Schincke, " Hochzeitsgebraucbe 
der Germanen," in Ersch und Oruber's EneyfelopOdie, II. Sect., T. 9 
(166 S.); Leber, " Des coutumes et usages anciens relatits aux mariages," 
in his Collection de» meilleurt ditsertationi, II (Paris, 1838); Freybe, 
Altdeutschei Fratienloh (Leipzig, 1873); SchOtz, Lobschri/t auf die 
We0terderaltenDeutBchen[Haminirg,m6); Schulenburg, I>te<Sipuren 
des Sratitraubeg, Brautkau/et und dhnticher VerhiUtniBM in den 
franeOnachen Epen des Mtttelalters (Roetock, ISQi); Spirgatis, "Ver- 
lobUDg und VermAhlung im altfranzosischen voIkstQmlichen Epos," in 
Wissenschaftliche Beitrdge zum Jahreaberichte des Leibnix-Ogmna- 
aiUITU zu Berlin, Ostern, 1894 (Berlin, 1894); Krabbes, Die Frau im 
altfranzfisiachen Kartiepos (Marburg, 1884); BQcher. Die Frauenfrage 
im Mitlelalter (Tubingen, 1882); Homeyer, Ueber die Heimath naeh 
altdeutaehem Recht, inabeaondei^ &ber das Hantgemat (Berlin, 1853); 
M^ril,"Des formes du mariage et des usages populaires quis'yrat- 
tachaient surtout en France pendant le moyeo age," in Etude aur 
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quelques paints d*arehiologie (Paris and Leipzig, 1862); B^renger- 
Ferraud, ** Manage et prog^niture," in his Superstitions et survivances^ 
II (Paris, 1806); and especially Beauchet*s able monograph, MItude 
historique sur les formes de la e^Ubration du mariage dans Vancien 
droit fran^is (Paris, 1883); Gengler, De morgengaba secundum leges 
antiquissimas germanorum (Bamberg, 1843); Spangenberg, Exereitatio 
antiqua doni germanorum matutinij quod vuigo morgengabam appel- 
lant (Gottingen, 1767); Napiersky, Die Morgengabe des rigischen 
Bechts (Dorpat, 1842); Golz, De morgengaba germanorum (Halle, ea, 
1860); Fischel, De eonjugum jure germanico debitis (Berlin, n. d.). 
Similar observations have been made for other parts of Europe. See, 
for example, Pjoggi, Usi nuzicUi nel eentio delta Sardegna (Sassari, 
1894); Murra, Usi e costumi nuziali de Sardegna: for the Nozze de 
Cian-Sappa-Flandinet (Bergamo, 1894); Salmone-Marino, Come se pre- 
pari la sposa; uso nuziale dei contcuiini di SicUia (Palermo, 1890); 
Pitre, Usi nuziali del popolo Siciliano (Palermo, 1878); idem^ Usi 
natcUizii nuziali e funebri del popolo Siciliano (Palermo, 1879); Frati, 
Costumanze e pompe nuzitili bolognesi nel medio evo: for the 
Nozze Cian-Sappa-Flandinet (Bergamo, 1894); Reinsberg-DOringsfeld, 
''Lieben und Freien in Piemont,** in lUustrirte Frauenzeitung, June 
7, 1875 (Berlin, 1875); Sakellarios, Die Sitten und Oebrduche der Hoch- 
zeit bei den Neugriechen verglichen mit denen der alten Qriechen 
(Halle, 1880); Gubernatis, Storia comparata degli usi nuziali in Italia 
e presso gli altri popoli Indo-Europei (2d ed., Milan, 1878); and 
Gennari, Degli usi de Padovani de' tempi di mezzo ne' loro matrimonj 
(Venice, 1800). 

On the controversy as to the meaning of mund and its place in 
the purchase contract, in connection with the views of Sohm, Dahn, 
Brunner, Lehmann, Schroeder, and others, see Waitz, "Ueber die 
Bedeutung des Mundium im deutschen Recht,** in Sitzungsberichte der 
preuss, Akad., 1886 ; and Kohler, ^ Die Ehe mit und ohne Mundium," 
in ZVR,, VI. This question, as well as other matters, is also treated 
by Dargun, Mutterrecht und Raubehe (Breslau, 1883); Kraut, Vor* 
mundschaft (Gottingen, 1835-59); and by Rive in his excellent Vor- 
mundschaft im Rechte der Oermanen (Braunschweig, 1862). ScheurPs 
Das gemeine deutsche Eherecht (Erlangen, 1882), though relating 
mainly to a later period, is of use for this chapter; as are also KOnigs- 
warter, Histoire de I 'organisation de la famille en France (Paris, 
1851); and Laboulaye*s very rare book, Condition civile et politique des 
femmes (1843); Hofmann^s interesting monograph, Ueber den Verio- 
bungs- und Trauring (Vienna, 1870); Junius, De annulo romanorum 
sponsalitio (Leipzig); and Mflller, De annulo pronubo, vulgo vom 
Jaujorts- Oder Trauring, de modo computationis graduum, de osculo 
sancto (Jena, 1734). 
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The strong tendency of Roman legiBlation of the loner (ChriHtian) 
empire to re-establish the family authority and place the wife in eub- 
jectioQ in ably dlHcuseed by Meynial, "£« mariage apr6s lee invasionfl," 
in JVouD. rev. hUt. de droit, XX, 614-31, 737-62; XXI, 117-i8 (Paria, 
1896-97); with thia may be read Zoepfl, De tutela mulierum g&rmanie. 
(Heidelbere, 1B28); and Stobbe, "Die Aufhebitng der Tflterlichen 
Gewalt nach dem Recht des Mittelalters." in his BeitrOge (Braun- 
schweig, 1365). Koehne has investigated " Die geschlechtsverbindung 
der Unfreien im franzOeischen Repht," in Gierke's Unteravchungen, 
XXII (Breslau, 1888); and the matrimonial relations of the servile 
classes are also treated by Jaatrow, Zur atrafrechtlichen Steltung der 
Sklaven bei Deatschen und Angelmehten, ibid., II {Breslau, 1878); 
Luchaire, Manuel dt» inetituthni frarifaises, 203, 291), 301-3 (Paris, 
1892); Rambaud, Histotre de Ui civilimtion franfaise, 1, 102, 151. 125, 
painm (Paris, 1898); Mone, Bader, and Dambacker, "Eherecbt der 
HOrigen im 13.-I6, Jahrhunderte," Zeilschrift fflr Qesckichte dea 
Oberrbeins, VII, 2 (1856); and in a paper " Von Loalassung der unter- 
thfinigen Weibspersonen in der Oborlausitz zum Verheurathen," in 
Arbeiten eiiier Gt;seUsch<tft in der Oherlavaitz, II. 118 8. (1750). 

For Anglo-Saion marriage the best monograph is Young's "Anglo- 
Saxon Family Law," in Essays (Boston. 1876). Very good papers also 
are Amira's Erbenfolge und VerwandUcha/U-Qliedenivg nach den att- 
niederdetiUchen Eechten (Munich, 1871); and Asfawortb, Daa Wit- 
thum (Dower) im engliachen Recht (Frankfort, 1898). Opet, "Die 
erbrechtliche Stellung der Weiber in der Zeit der Volksrechte," in 
Gierke's Vntersitchungen, XXV (Breslau, 1688), strongly combats the 
commonly accepted theory that the Anglo-Saxon woman was neglected 
in the law ot inheritance; in this agreeing with Turner, History of the 
Manners. Landed Property, *c., of the Anglo-Saxon* (1805); and 
criticising Glasson, Droit de succession (Paris, 1886), which may be 
read with his Lm famille et la propriiti chea lea Qermaina (Orleans, 
1885). Henry Adams in Hiatorieal Essays (New York, 1891) likewise 
takes a very favorable view of the legal condition ot the early German 
married woman. Roeder, Die Familie bei den Angelaaehsen (Halle, 
1899), has made good use of literary sources. Pollock and Maittand, 
History of English Law (Cambridge, 1895), give a clear and concise 
sketch ot old English matrimonial custom ; and there ia an excellent 
article by Florence Buckstaff in the Annals of the American Academy, 
IV, on "Married Woman's Property in Anglo-Saxon and Anglo Norman 
Law" (Philadelphia, 1894). Of service also are Wright, History of 
Domestic Manners and Sentiments tn England during the Middle 
Ages (London, 1862); Thrupp, The Anglo-Saxon Biyme (London, 1862); 
Elsmein'a edition of Oide, Etude aur la condition privie de la fem,m» 
(Paris, 1885); Lingard, History and Antiquities of the Anglo-Saxon 
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Church (London, ISIS ; 2d ed., Iiondon, d. d.); Phillipe, Oetchiekte de$ 
angehOchaiachrn Rechts (Gottingea, 1825); idem, Reich»- und RathU- 
gtgchichte aeit derAnkunft der Normannen (Berlin, 1827-28); Hodgetts, 
Older England (London, 1884); Jeaffreson, Brides and Bridals (London, 
1872); and Olasson, " La famille," in his Hintoire du droit et dea inati- 
tutiona de I' Angleterre, I. For further illustration of matrimonial law 
aod cuEtom read Dezert, Let uniema irrigHlitrea en Navarre (Caen, 
1692); and Haaauer, "Coutumes matrimoniales au mojon age," in 
Mimairea de Vacadimie de Stanialaa (Nancy, 1882),] 



It is not improbable, aa already explained, that wife- 
capture may have existed among our ancestors,' though some 
of the evidence for its survival collected from the folk-laws 
by Dargun and others may perhajia more rationally be 
regarded merely as proof of the brutality and lawlessness inci- 
dent to the transitional period of the "barbarian invasion.'" 
The testimony of the law-books, however, jxjints more clearly 
to the former existence of wife-purchase. With the Old 
English, as well as among the other Teutonic peoples, at the 
dawn of hifitory marriage was a private transaction, taking 
the form of a sale of the bride by the father or other legal 
guardian to the bridegroom. The procedure consisted of 
two parts. First was the beweddung, or betrothal; and 

> BBDIiMBft. RecMtoe*chi€hle. 1. 1!, 73, and the eonrces tfasre ciieil. Tbe rormei 
eiUtoDce of wile-captDre rnaong the Oermans ia also held by SiBOEL, HecMipv- 
fhicKtc tSO; EKoaLKB. Inilitulionm, 11, SSO: Srsm-KHBUSO, Die S^wrenilei Braul- 
rauba, 10 ff. : BernbOft, /Vanenlefren, B ff. ; Lahi-kscbt. Deu^ht aarktehle. 81 
S..lCr7 tT. : SeeUkO Unlrrtcheidutie dtr FerUlmiSK. &>; Opet, Die crbrerMIicAe 5(e(- 
lungder Waber.iett.; CoLBEBa, Vebet doM Ehettinderxut der Entfakruii,a (Ijoipag- 

iDaboun. liMtterrreM titid Saubche. Ul-^Q, critieallT eiamines tbe«e puMcaa. 
The fact thnta marriase eSected b; rape or abduction iaotteatreatsd aanlidiflTsa 
vhoD the pDichase price ia oat paid, is espeeiailr arend as evidetice of the iturlTal 
of CDSloinaTT wif»«aptnn. Tho; io £thelbibbt, tS, 83; Slt.. S; £TBBLuai, VI, 
IS.3B: ScHKiD, CeKtie,S, 75. ^31.301. a peaalt; is eiacl«d in sncb esses, thoDgh the 
maniacs sppttan to be valid. BuL is it not simpler to explain this on sioiuids still 
tamlliat to altl The snggoBtion of tbe l«W Boems to be sustained by the maletlsls 
eoUected by WsUBOi^, DeuUcSe Frauat, I, SB-lb, Cf. jKAmsaoN. BnJei and 
Bridals. 1, 1S-3L 
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second, the gifta, or actual tradition of the bride at the nup- 
tials.' _The beiTpdilmuj was a "rea l contract o f sale."' essen- 
tial to which waB one-aided performance; that is, payment 
by the bridegroom of the weoiiima or Wittlnim, the price of 
the bride.* In ancient times the person of the woman was 
donbtless the object of purchase; and within the historical 
period woman, among most Teutonic peoples, remained in 
perpetual tutelage.' When the guardianship of the father or 
other male relative, as representative of the clan-group or 
Sippc, ended, that of the husband began. But, however hard 
may have been the lot of the married woman, manifestly her 

> BnoerfduntreiathBAnKlo-Saxoa term, nod it is so need Intbeold English (oriDii- 
larj of Itie UtDth century : Schhid, Gartte. AohaDs. VI. 390. It meaus tbs act of 
"contracting" or '^ pledging." asfiociat«<] with the verb bcweldian, " to contract"^ 
ScBiOD, S39, &3B. It has tba Earns origin as the modern " wed." " wedding," etc. On 
the bca-tdditng see Sieoei,. Deuttrht Beehltottckichit, 4S0 B. 

^InearlrGermanlaw the "realaonlract^is the only contract reoogniEed. There 
isnocontractbrmeieconTentioD.DO-'coDSBnBaal" contract. OrlglnBtly two^ided 
fnlfilmiuit was required. Thus, according Co SoBH. fTkoicfiltcuuntf, Si ft., in 0B«a of 
betrothal, payment of the price and tradillonof the bride went hand in hand. Later 
DDo.sIded pnrtormsnce, or erea a formai net. was deemed anSclenb, and tbroogh It 
the tiUt was actnaUy Cranaferred ; Che porchnser thn9acqairitiKthe"Degative" as 
opposed to the "positive" rights of property — the power to nse and enjoy. Cf, 
Habiodt, AUdevtKht Perlalntno. S, 7: Lobnino. atKhichte ila deuttchen Kirchat- 
TechU. n. 577 -7S; VouHO, In Eitnyi. 187; Lbhhann. Verlohano uiul Hot\trit. 77; 
FaiEDEERa. VtrlolrungvtndTTamno-^i^: Stobbe. BenerecM utui FertrapjchlufnacA 
aUercm dtuUehem KeeAt [Lelpxig, 1S7B). 

■ Anglo-SaioD rceotumo.- £lpkeii, Ecc. Laua, 12. SI: Scaum. Getetie. S8, 62. 
SCBXOEDEB oses the term ilHjU*chiU>, which, howerer, is only lonnd inPriesio law: 
SoBK. JTAcacfcUeHumr. 33. note. Some form of wentuma eppeara Id many dialects: 
Old German widemo, giving rise to WittAum^ Lrongohardiantnefa; Bnrgondian uiJfr> 
■Non; TiiOiiev^nHiitcelKnia. wettma): Alamannlanvidem.' Scebdbdhb OfflrtfrrwU, 
I, 46, 47. Eii Scamn. op. cit.. 875; Obiku. ttrehCtalterlMTHer. tZS-U; YouHO, Id 
Knar*. WR; Weinbold, DcutfcAe /Vouea, I. 320, QoCe. 33S. pcuiim.- SCEBOBSBK, 
RecUigaehiehU, 291. note, 161. Cf. Eckhabdt, " Dbs WlCCham," in ZeiUch. far 
OeiUtelta Rtckt, S. 437 ff.; Hellwacd, Die mentch. Familie, 3IS, SIS; SUTS, La 
/amilU cAci (o BurgondeK, b fF. 

' On cbe tntelage of woman In early Gennanic law see Osnnt, Eerhltallerthll- 
iMr,447ff..4eS: SoHM. ShwAlicHUTW, 22. aoS.: Weihbolp. AnttKfte Frouni, 1. 19S 
S.; n,SJ:Qn>s,£tudeturlacond.privte de la/enme. 280 ff..a»8: KrvB. Famund- 
trkufi, I. 218 B.i Kbadt. FonnundHAiVY. I. 171-66: Lebbb, Da mutMmea. 22 S.; 
Rbinbcb, SfelluHo und Leben der deuUchen Frau. 4 fl, ; H.^bicut. j4ICi1. FertoliMno, 
SS..6ei Friedbebg. £hacAIteiinin0. 17 ff.. poHi'm.' Scbsobdbb, OnicrrecU. 1. 1 ff , ; 
idmi.fiecUt0eKhicUe.64 a., pon'm; BBUNNRB.Rcr'i(i|7eKhicUe,I,75,Si>ff. ; Dabqum, 
MtUtrrrrchl und BonftcAe. 23 ff . ; Kohlbk, " Die Ehe mitnnd oboe Mnndiom," ZVR.. 
\1.SS10.: Wtrrz.in Bilitin0*bericA'e dcr pmua. AkademU. ISK.SSi B.-. BccKbtu7. 
Id dnnalio/ Anu Acad., IT, 333 tL; BTOBBE,"Bie Aofhebnugder vftterlioben Gowilt 
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condition was very different from that of a chattel. This fact 
is not wholly inuonsiBtent with wife -pure h ase ; for, as already 
seen, a certain liberty, even of choice, may be enjoyed by 
the woman where she is legally the object of sale, It has 
given rise to a theory of the betrothal which it is thought 
the records sustain. The wfotuma, it is contended, must be 
looked upon as the price of the mund, or protectorship over 
the woman, which ia transferred from the father or legal guard- 
ian to the husband. This is the view now perha})s moat gen- 
erally accepted, but it has by no means gone unchallenged,' 

DBCh dom Beeht des UittelalterJ:" Id BeilrOge, 1-24. ravtewing md criticisioB 
Kbadt^ Zobffl, (B.I, De lutela muUeram gernuituc. (Heidelberg. ISffl); Eitatso- 
HAL'S, De proecipuu germ. fen. (Jena, 1758); and Zobffu (H.), DcuUche BccUipe- 
Kkichle. Ill, 1-4. YODNO, " Aaelu-Saion Family Law." Eanyi. Its ff., denies that 
patria fmltMtaM eiistod in Herman law; and a similar tiflw ia taken br Adams. Polirt- 
cal Enagi. SI ff. ; bat HEuaLKK, /wMlufionen. II, 215, takes the opposila riow. Cf. 
SlOTB, La fnmrtle chti trt Surgmda, 13 B. Piokbs, nnternu-hungen mr Rechtt- 
fmcMclilt. tH.WI fl.. insists that the aei-tatBltge lOeKlilechltoomundtekaft} did 
Dot exist nnder Frank law. 

iTbottbo betrothal i« a oontraet rolntiro toths mund is atontlj maintBlned br 
Dahm. i>iu Wtib in altaerm. Becht iind Ltbcn. 1 B.. who absolutely rejacU wite- 
parchaas. declaring ancb an Idea to be " abotniaable and imposaible" ("abficheolich 
and anmOslich"). This theory is also held by Keaut. Vornnndtt-taift 1, 171; 
ScHBOBDEG. OHtcmxM. 1, 27 ff., 38, 79; yet SCHBOEDEB. AEcUinocMcA/e. 6S, SU IT, 
regard.i the Oerman ntBrrieKB ns in torm a purchase ot tbe bride. EtiVB, romund- 
Khan, I. 2M ff-, pattim. deniBs that the botrathal has auy relation to the ■miund, and 
lejocta entirely the view that tbe sale-marrieso sTcr existed among the Oemana. 
Habicot, AllieulKhe I'trlnbung, S ff.. 12. admits that oHtttnally tbs miuul was a 
"property right" aed the wife a "tbing," though in the earliest written sooreesatM 
appears as RtcMaubJect. Sohh, EhtKhUettMng. 22, regaids the Wttthun as the 
price of tbe mund; but In bis Trnuung iind Verloliung. IS. 18. bedmps tbis tiewand 
declares tbe betrothal to be a contract to "give the bride in marriage," or. more 
directly, a " Kaofder Juugfran." Vaisaaxta, EhttchliaiiHB-. 17. 18. appears to hold 
that it was the miind wiiicb waa conveyed; but elsewhere he seems to tator the 
opposite view [or tbe early period. See bis FerlOtmna Knd Tratutng. 7 S.; Ldtrlmch, 
9sa: and Ztir OachicMe.XS B. Pollock and Haitland, Hitt.of Eng. Law. U. VS, 
declare that "whatever gaesses vro may make abont a remoter age, the *brido4ale.' 
of which Taoltos bad heard, was evidently do sale of a chattel. It was verr differ- 
ent from the sale of a slave girl ; it was a sale of the mund. the proteetorship over 
the woman." Qidb. Stful< mr In cond. privle de la fenime. 19S-2U, 13j ff. : aod HnrST 
Apamb, aitloricai Euay, 31. are dooidodly ot the same opinion. BticKaTUT, Id 
Jnnafi qf Am, Acad.. IV. U(, doubts whether the German woman was ever looked 
□poD as a chattel ; and OfKT. "DieeibreohtlieheStelluugder WeiberinderZeitdea 
VolksiBcbtH," la QtBBiCK'a UntBmtchunBen, XXV, takes a very favorable viaw o( 

On the other hand, tbe betrothal is regarded as originally an actoul sale ol the 
bride byQtABBoB.Hiil-dudroiiee desinj.*. de rJmjIt'oTf. 1, 118. 117; QaoeaiL iXe 
fomen der Familie, 2:3. £31 ; SiEaKL, BKkttgachichte. &i-Si\ Wkinhold, IlmtwA* 
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Ethically and historically, as suggested in the preceding 
chapter, the rise of a legal distinction between the purchase 
of property in the wife and the acquirement of authority 
over her ia highly important. But, practically, when the 
powers of the husband are so great as they were among our 
ancestors, there can be little difference in popular concep- 
tion between possession of the mund and ownership of the 
woman.' As a matter of fact, the old English laws speak 
bluntly of "buying a maid;'" and in Germany "to buy a 
wife" was a familiar phrase for marriage throughout the 
Middle Ages.' 

Whatever its essential character, there ia abundant evi- 
dence of the widespread existence of sale-marriage among 

Franen.l,SX: HbobLBb, JimtituflOnen, n.ZTSff.; Lomma, Onchichfedo dntttcten 
Kirclu!nrechlt.ll,S'i&; HariuNH, OtlierilenVerlolntagM-und TVnuritiii, StS. 8S0 ; Lbdeb. 
Da ttHUvma,22 ff,; Laiipeiu<ht. DeuUche Oachichte, I. lOt, Kfi; Sehlino, Unter- 
leMdHngiterFerUibniacSSja; Qxiitti.BahUaUerthllmer.Vloa.; Dtyoaa-OaBLOO. 
Ltgitlation del ancieiu Oermuiu, t. xl-ilij Hbllwald. Die tntmck. Familit 
(apparently}. S15-1H: Daboun. MutterrcoM und Baubthe, 31 B.; and espnciallT 
BBDintSR, SechlfpacMcUe, I, ^i a, 1,sbiiann, rerlobung tinit BocSxeit, 7 S., 78, 7S, 

North Oormaiu. Kohlbb. "Die Ehe mit uod obas Uandiiun," ZPK., Vt, SU B., 
holds tbat msrriags without rnttod on ths part of the husband is the marriasa ot 
mothec-right as opposed to the later PatemitaUrechI, Bee also KoaLEB, io ZFB., 
in, S5l : and Waiti, " Debet die Bodoutimg des Mundium im dootschun Eocht," 
Sittungtlterirhle der praut. Akad.. 1SS8, 37S &., for a discossion of the meaniag and 
ooDtenlotmuTuJ. Id general, c/. KQtnaawajtTBi, HM.de Vtyreanitalumdelafamille, 
Va B.: UABOULAYE.CoiuIifiDndei/eFnma, 112 a.: Btkack. Aut dem deuUcIten Faaii- 
JiMloben,!, 17S.; BSAVCBirt. Itariof/V datu tt droit iMiattdaii, 3 B., 13 B. 

I Habicht, Attdeuliehe FrrlobHng, 9, note, 68, insista that there is do praotloal 
diSeience betveen the sals of the VormiiruUelinft. or protection, and the sale oT ths 
bride. Sm FirKEB. Unttrtwhuneen iut KccUiHOchirMc, HI, 3U3-(ia, who rejeats 
the view that oiBrriage lias the same otigiu and oharacter among all the Qeimui 
peoples. 

iStbelb., 77: Schmid, Ot*ette, 8, B. IiiBSBUtAHN, 7, traoslaloB: " Weim ja- 
muid eiue Juugtraii zarEhe kanft." Another proTislon of this code readu: "U a 
(raaaMDiieswitb a ttw mao's wife, let hioi buy bor wilh her wergeld. and procore 
with hli own property another wuman and briog her borne to him (the wronged 
hnsbaod)": £thklbbd. 31: Sohmid. 4. S. ty, Liebebiiamh's sd., S. See Boedib, 
BitFamiliebei den ArtgtUach*m,li B,,Zt B. 

■BbChseb. AccMi^acAichte. I. 71: "WJte.purehase ia jet known to the aarllat 
Baat Frisian sources, and it was milt practised in Donmstk in the fifteenth centnrr. 
'■ Dnd wie im MitWlalter die Eedeusari eiae Frao tu kanfen Tielfaoh verbreitst war. 
■o btMiohnet In Hollaad der Volksmnnd noeh ietn die Braut als * Tarltocht ' (nr- 
kaoft)." 
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the Teotonio nations. Tacitus, who was strnck by a custom 
eo much at variance ^th the Roman practice of hiu day, has 
given in the eighteenth chapter of tlie Germania the earliest 
description of a beuneddung. "The wife," he says, "does not 
offer a dos to the hnsband, but the husband offers one to the 
wife. Parents and relatives are present; they approve the 
gifts, not seeking those trifles which are pleasing to women, 
nor those with which a newly wedded bride is adorned; but 
osen, a bridled horse, and a shield with sword and spear. 
For these gifts the wife is obtained, and she, in turn, brings 
something of arms to her husband. These they regard as 
the highest bond, the most mysterious sacra, the gods of 
marriage.'" In this passage the essential character of the 
toeoiuma, that is the gifts, is clearly recognized; and though 
the historian represents it as being paid to the bride, it is 
probable that in this particular he is mistaken, and that, in 
accordance with the early practice, it was really paid to the^ 
guardian,' for it is very unlikely that the stage of the dower 
had already been reached. 

In the earliest English codes the contract is found in its 
rodest form. Besides weoiuma, various other terms appear 
for the bride-money. Such are gyft, fcoh, pretium, and 

■ ■'Dotain HOD oior marito, sed axoti maritns offeit. lotecsQnt panatea as pro- 
plnqol ; prubaot mniiera, ddu ad delicias loalielirea qnaDsita. neo qoibos nova oapta 
oamatllT, sod biiTes et trouatam equum et acatam ODm framsB gladioqao, In base 
miiDernniiiracciiiitur, Rliiaelayicemipsaannonimullqiiid viroaSart. Hoc maxi- 
mum Tioeulum, haeo aroana sacra, has ooDJagalas deoa arbitrantor."— Ticrrca, 
Germania, c. IS. 

iSiiSBOIliBE, antenecM.ItSia., 82. S3, has shown that tbls Is probablo; and 
aach 13 the view of Obimh, HechUatt., iS3, tU. Zoeffi.. Deuttcke RtchtteaclUcUe, 
III, t, belisVDS Taoitus, " varmatigt nnTarltoonbar die TarschiBdanon Oabon, weloh* 
□Bch den VolksrecbtoD dea talgeaden Zoitranmes tmter der Beaolcbnnog ala pretlMm 
nod MoTgeDgabe berTOttrstan. waton die eine dam Vatar oder Vacmond dai Fiao, 
and die andare diasar salbst gabllhrta;^' and tha arms gtvaa by tha bride to tba 
bridegroom ho idaDtiflsa with the later well-knawn oeremooy of "girding" the yoath 
on reaching majoritr. Cf. on Ihia pasaaga also Hbubleb. Institulumen, H. 377 j 
Tbudicuii, Der nltdeuticheSlaat, US, 186; Ladoulj^ir. Conil. dafemma. 113; Saoau^ 
Daiticht RechligtiehiclUe, iSSi GtDE, Slvde mr la cond.privte at ta femme,V3itt.; 
Fif SBS. UnCernchunccn tur RtchttoachichU:. HI. U6-19, 3M, belieras Tacitna here ,' 
describes correetl)- the CidunueA*, the mwiiace la whioh the Fidum or pnos Oftms ' 
to tbe womeD berseU. 



pecunia pro puella data.' According to a provision of 
^thelberht, already referred to, "If a man buy a maiden 
with cattle (ceapi) let the bargain stand, if it be without 
guile ; but if there be guile, let him bring her home again, 
and let his property be restored to him."' Another law of 
the same king declares: "If a man carry off a maiden by 
force, let him pay fifty shillings to the owner, and afterwards 
buy of the owner the latter's consent [to the marriage]. If 
she be betrothed to another man in money (sceat), let him 
make bot [to this bridegroom] with twenty shillings,"' 

Still, it will not be wise to accept too literally the appar- 
ent statements of the early codes relative to the marriage 
relation, for thej are often brief and obscnre, devoid of 
qasJifying terms, and must be construed in the light of other 
facte. Thus Opet's researches seem to show clearly that in 
the historical period women were not so much neglected in 
the ancient law of inheritance as has usually been supposed.* 

iScBaoEDKa.OOta-tahl.I,iO: idrm. EeehliotKliichle.m; SooM, Travung mut 
Verlobttng. i'': Labodlate. op. cH,, IIS. 

]£thei.b., 77: Thobfb. Ancient Zaudh. tZ, 23, aad n. 3: Sohhid, Oaelze. S. 6. 
LlSBEBMANN, 7. rendera the first pari of this luiBsage : " Weiiii jamand sine Jungtraa 
InirEhe|katirt.sei sis daioh [Bmat] KHufeeld [^Utis] erkaaft. falls daa [R«cht3- 
BBBchAft] uutrflgetieeb ist." Cf. Pocniten. ThtoO., XVI.'JS; Tbokfe. II, U.ot Poautat. 
TMod., II, lii. e U. in W«assBaFDi.EBEH'B fiti»ordniiiv<!n.SIII: witii Cmfett. Ecgb.. 
B 3D: Thobpe, II. 1(7 1 ortha aamfl la WassebscolBbbh, 3DS. Sm alao Schkouieb, 
atttrrecht. 1. SI D. «. 

■Atbblb,. It2,)«; TaOK?R;I.:i.K; tiiBBBKHAifN, H; ^. Scbboidbb, op, cil., 51 

D, 10. 

'Opbt, OtasrbrecAfliche Stelluv der Weilyer in der Ztit dcr FoUVrBchle. 82 S. 
This moiiogrBph may bo compared with that of Akiba, Erbn/oliie and Venjandt- 
KAV((tilIaI«rkn0 nach den attniedentatlMchai ReeUe, 83. SI. Koedek. Die Famitie 
bti den Jiwebochacnt, IS B., lakes a consenaliTO posilion. In RBaeral on old Ensliab 
marTiagssee Piai.i.lpa, Oachiclite dt» mwelnlfAi. SwAta. 13-33; D.iTodd-Ooblou. 
n. 3S3-<)0; Tduno, in Eaajft, 183 ff.; FBIBDBEBa. EAetchliettiina, S3S, ; LutOAKD, 
Aivt'^^axm Church <2d od.) , I. S ff. ; Tbui.1.. Social gngtand, 1, 213. ilSi QiPEt, Shide 
lar ta ctmd. privfe de to /emme, 237, 198 B. : Pollock and MAiri-AaD. BiiUc^ Sng. 
Laie. II. 382 S.; BccKBTArr, in Annalt, IT, £33; LdDlow. ia Diet, vf CKritl. Ant., I, 
BB. 113. There ia also a goud disooaaion bx Olahbdh. BUI. dit droit ct de* intt. de 
V Aitelttetrt. I, 101-33; an acoount of tbo Aaglo-Suoa bride in Qbupsn, D« luwre 
UmCiaca. !21'U; luterestinB details Id Thbdpf, The Analn^aim Home. 10-78; 
Wbiobt, Hut. q^ Z>(im(. Mannert and Sentimenli. 53-SiJ; Tdkmgk. Hi«(. o/ Manner* 
and landed Froprrtg of AnotoStiron: 108. 113-15; add jEArrBBSon, Brida and 
BrUlali. I, tS-ii, who Bives aa iatereatinif dlsciusioa cegatdlDg the Aaclo-Saxoa 
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Similar evidences of the sale -marriage are aSorded by the 
South Gennan folk-lawe.' Among the Salian Franks the 
bride-price appears in form of the arrha, to be described 
presently, through the payment to the guardian by the bride- 
groom of the "golden shilling and the silver penny." In 
this form the arrka was paid by the representatives of 
Chlodwig, the Frankieh king, at his betrothal with Chlotilde, 
sister and ward of Gundobad, king of the Burgundiana.' 
Faint traces of wife-purchase survive in the Bavarian' and 
Alamannian codes;' while in the lejc saxonum marriage is 
simply described as uxorem emere, or "buying a wife.'" The 
sale-contract retains much of its primitive character, in spite 
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'"Legatiolfareates solidnm et donariaiD,Dt mosorat FraDOomm. earn partibna 
ChlodOToi spoosant : placitum ad praeseas petentea. at ipaain adconinginm traderet 
Chlodoteo," — FbeDEOAbiob, Ortg. Tvron. hiit. epit., c. xriili in Qdadit amd 
T\BAHNB'B od.. IV, 172. 173; or in GiKaEBEECBt'a trans., D, 273-79. Compare Sooit, 
B^achtiatana. 3! n. SI 1 ScBsoEDla. OaferrecAf, I, 55 n. 3. and antlioritiea cited; 
Hebu.. £>«/Dnnei, SO; Lebeb, Da CouCumar. 2t ; Wbinboiji, Deuticli« Frautn,l,SS; 
FKnutSEBO, Ehetchtietmng, 19 n. 7. Th« price ot a maid Is not &iod in the tas 
laUca: but inc. U tha price of a widow is ^len {Bbskemd, S8); and el^wber* the 
woman's mund ia flied at SiA sotidi. FiCKEB. Uiitertuchjinffen ikt KechUoachicUe, 
1. reKBrda the arrha. not aa a surriial of the bride-price, bnt aa a symbol 
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and Alamannian laws. See Pkhtz xsa BetmNEa'a ed., JKon. germ, j 
188-488 iLega baiuUHirionun). I-1B2 li^ueialamonnoninil. 

(puella empta appears in the Pactvi alamanHomm, 3. 29. 
QfltemcU. 1. 17 S.; Wbinbold, op. cit.. 1, 323; Feibdoboo. op. ciC, 19. 

'"Lito regis Uceat nxorem emere. nbiennqul voluerit. Sed non liceat Dllan 
toeminam Tend ere.' '— Ler taronum, tit. 18: W*i.TBK, Oorpiit Juria perm.. I, 389. 
Tit. e Bias tbe price at .100 solidi : WaLtbB. I, 336. 
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of ecclesiaBtical influences, in the Weat Gothic, Burgtindian, 
and Lombard codes. Among the West Croths the betrothal 
was almost aa binding as a marriage. The father or other 
legal protector might contract hia daughter or ward against 
her will. If she disregards such a contract and marries 
another man, both bride and bridegroom are "handed over 
to the power" of him to whom she was betrothed by her 
father or gnardian, "and any relatives abetting the marriage 
shall pay a penalty of gold.'" The provisions of the other 
two codes last mentioned are conceived in a similar spirit.' 
Moreover, even in the customs of the Scandinavian North 
forma and phrases have survived which seem to point unmis- 
takably to the former existence of wife -purchase.' 

During the period of the law-books, both in England 
and on the continent, the amount of the bride-money was 
generally fised by custom or by statute. The price estab- 
lished seems usually to have equaled the value of the mund 
or that of the wergeld, which depended upon the rank of the 
woman.' While the law thus fixed the amount of the bride- 

ILex wiiiootk.. lib. lii, tit. i,Z: WAI.TEB, COrptu jutU germ.. I. 486; LuDunr, 
In Diet. Chriit. Ant., 1. aOS. Tfas brido-monor is hers oslled prtCtum, elaeohers (ha 
betrothal is styled mercallo: Bkunnbb. ReckUi/tachiclite. I. 71 d. S3. Ths vhal* o( 
libat iii. Wai.tbb, I, 46B-91, relstos to marriBgo aad allied mattars. 

tLa bunmndlimiini, tiU, 13,34, M,S2,6S, SS; WtLTEB. I, SU. SSO, 339. SSO, S3S, 
3»j for the Lombardti, fiUicfum AoJAcrii, o. 17gff.: Waltbb. t. TlOff.. especlallr a. 
IBS, wbleh Dontains the form of betrathal. Compare this with the later ritual elf aa 
b7 Cahoumi. n, 170. snnnnarized b; WEntaoLD. I. 341; Ludlow, in Diet. CKriMl. 
AM.. I, 2tS. See also Livtpranili Itnet, lib. £1, c. 7 B., S8, 93, SB. 10£, 106, lU. US, UB, 
ate. : WM.TEa, I, 756 B. 

iLiHHAKN. Vertob-ung und Hoc)atit.lB.,1&.ta: VlKDfnatJi.AUdaiUcheiIjtbeiiK 
£U. SoBBOEDKR, BtchttOBUhittdc, 337, daoles that there ate sor sore traeaa ot wifO- 
purchase iii Dorthern law, 

• ScHBOBDBB. op. ctl., 292 : BBmniBB. BccU(0eKlkicUE, 75 ; WbihhOld, Z)eti(Kh« 
Frauen, I, 321 ff.: 8oa>, Ehachliatwao, 33, 2t, who thinks the fixing o( a legal prlaa 
ol great impurUmce. the pnrcbBse uf a maid being thus distingniahsd [rom that ot ■ 
thing. The bride-nioneT is thus ths nomlDal price or an -uwchattbam object i^ it 
admits DO borgaloinB ; bot tbe eiplannlioa ot Rtjacwr. Altdeuttcht Verlo>nmo,\t. 
13. giTSD in the teit, Is simpler and more probable, Schbobdbb. ODfemchI, 1, 11 It., 
in oottnectiou with each code, gives a mass of dsCaila relatire to the violatioo of the 
mund by illegal msrtiage and the amooat of the compoaitlon In each eawi. Cf, 
Labodlatb. Cond. da femmei. 113; VocNO, in JJCnaiPt. IM; and XxsotLBuaX, SI; 
TaOBf B, I, 111 where the tcergttd is mentioDsd. 
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money, doubtless to facilitate an easy settlement of thoBe 
cases in which marriages were illegally form«?d withont pay- 
ment of the weotuma, it by no means follows, as sometimes 
assumed, that its valae was not ordinarily arranged by pri- 
vate agreement, as in the eariy period. 

At a very early day it became customary — instead of the 
weotuma to pay to the guardian a small sum at the betrothal, 
called in general arrha' — the Hand-geld of the G-erman 
writers — accompanied by promises and Buretiea tor the pay- 
ment of the price of the bride at the giffa, or nuptials. 
Strictly speaking, the arrha was neither a part payment nor 
even a symbolical payment of the weotuma; it was an act by 
which the real obligation implied by the contract of sale was 
engendered.' The practice of paying the arrha instead of 
the bride-money at the betrothal led to a change in the 
character of the marriage contract "In the time of the 
' folk-laws — from the sixth to the ninth century— we see 
I among all the German tribes a change take place : the wit- 
thnm, that is the purchase price, ia no longer paid to the 
guardian, that is the seller, bnt to the bride herself; so that 
the right of the guardian was practically limited to the 
receipt of the handgeld, that is to a merely formal fulfil- 
ment.'" Thus, since the property of the wife was subject 
to the husband's control during his lifetime, the jocotuma 

I Latin arrlui, arra,<ii arrliaho: Greek appaSav; Lombncd laitnicAild, lamuinld. 
inrhapB th* name as the OennaD Lolmijcld. It meanB "earneBt muoef," and wai 
nsed by the Rotnana ia ooniipction with botgBios ; ako 1q genoral with other real 
eoatracts. Cf. Smith, Diet. Orixk and Roman Ant.. I, IBS; BmaaAU. Orig. Kcc., 
VII, 311; SCBaOKDBa.,RtcM*eachiclile.S»0,i«i; i<lem, Oflfcrrecht, I. 3(>,S51T.; HsDfr- 
hxa. Inititulioitcn, I, BO ft.; 3osw, EheKhltaKinv, US; Zdkpfi., Deulmlic Rtchtt- 
OachicUe, HI, S B.. IS-il; Davoud-Obhlou, II, S9 n. 3: Lddi.ow, in Did, ChrM. 
Ant., Ii 142-41. "Subarrare" isiued !□ the titaal of the Greek church for dispmimg 
lo marriags : see the iltoal in Bdbs, Parith Begiitert. lU, 112, 

ISOHH. EhachHtaung. 33-32, maintains Cbis view againEt Scbboedeb. Oater- 
rtcW, I, 39,10,55, and othora, who regard the arrha aa a symbnllcal paymont — a 
SchMnpreit or tpmboUiclieT Mnntrcluitt, Cf. FbiesbgbO, £hachlieetung, IS: "Znr 
Geach. der Ehascbliessnns," ZSB., I, »i fl. 
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was really transformed into a provision for the widow, 
payable only after death from the husband's goods.' The 
beweddmig was still a "real contract," bat not a "contract 
of sale."' 

In this second stage, it has been thought, was the form 
of betrothal among the old English in the days of Ine and 
Alfred; but the evidence is not entirely conclusive. Indeed, 
a provision of lue, relied upon by Schroeder to prove that 
the price had not been paid at the betrothal, appears to 
show the opposite, according to the reading of Liebermann. 
" If a man buy a woman (as a wife) and the gifta or tradition 
take not place, let him (the woman's guardian) give the 
money back (to the bridegroom), pay as much more as pen- 
alty, and recompense the betrothal sureties (byrgean) in as 
much as the breach of their pledge is worth."' Even with 
this reading it is just possible that the money restored was 
the arrhaj and that betrothal sureties were required mainly 
to secure damage in case the bride were not actually trans- 
ferred. A law of Alfred likewise shows the practice of 
taking surety; but in this case also it seems uncertain 
whether the pledges were given for the payment of the 
bride-money; for damage on failure to surrender the bride 
ae a maid; or for both bride-price and damage combined, 
though the last hypothesis seems the most probable. "If a 
betrothed woman commit adultery, if she be of ceorlish 
degree, let a penalty of sixty shillings be paid to the be- 
trothal sureties, and let it be in live-stock, things of value; 
and in it let no (unfree) man be given." If the woman be 
worth six hundred or twelve hundred ebillings tcergeld, the 



mrrlval ol tbe Balo-contract, 

•tKBiSl: LtEBBBHAKN, OacU 

aaelie. SI, 35, note. " if tho pnrcliiuiQ [irioei 
TaoHPi, Ancient Lam. 1, US. 
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penalty is fixed at one hundred or ooe hundred and twenty 
shillings respectively.' But another law of Alfred seems 
to reveal more clearly the second or transitional phase in 
the history of the wedding contract; for the bride-price is 
paid to the woman. It provideB that in case a man sell 
his daughter into servitude, and the purchaser "allow his 
son to cohabit with her, let him (the son) marry her: and 
let him see that she have raiment, and that which is the 
worth of her maidhood, that ia the weotuma; let him give 
her that." " 

The transition from this last-named form of contract to 
a third and still more liberal one was easy and natural 
Already in the tenth century the beweddung had become a 
merely "formal contract," the wed, welte, Treugpl^bniss, 
VKidium, or Jid€3 facta of the early laws," In this case 
there was not even one-sided fulfilment through payment of 
the arrka, which in the form of wine-money whs merely 
promised to the guardian;' but instead the agreement or 
convention was accompanied by sureties to pay the weotuma 
to the bride, and by a solemn act which created the obliga- 
tion, and was therefore essential to the contract. Originally 
this solemn act consisted in giving and taking the straw 
(festuca) on the part of the bride and bridegroom, Instead 
of the straw, other objects were sometimes employed, such 
BB a piece of cloth, an arrow, a number of gloves, and the 
like.' The oath or vow was also substituted for the solemn 
not; and, particularly in the later Middle Ages, the most 

l£t.TSBD, IS: LrBBBBHANn. Ge>etie,3S-flI. Cf. TbOBfe, op. ciL, 1,T3; ScOKm, 
qp.cU.,&i.tS: \omiO. in Eaiam. 170. 

iXlvbed, Ecc. t/atd, 12: Thospb, op, cit„ I, 47. But £i.pbed, op. eft., SI, 
BBBma to sbow that tba oldet pracUca ot pajmanl to the Istber also BiisCed: 
Tbobfb, 1, S2. 

>Tfaa QermBD ucUe mad Auglo-Saioii iKd are tiom tbc same root as 6eu«d- 



WlFE-PUBOHASE YlHLDS TO MaBBIAOB 269 

popular symbol by which the contract was closed was a 
"weakened" form of tho oath, the Handscbkig, or hand- 
fflsting, BO famous in connedion with the history of English 
"secret" or "irregular" marriages.' It should be noted 
that after the betrothal assumes the form of the wed, the 
weoluma ceases to bo of real importance and becomes a gift 
to the bride of little value; whereas now the object of real 
concern in the convention is the iitorgcngifu, or moming- 
gi/i." This was originally a small voluntary gift to the bride 
on the moming following the nuptials; but as the weotuma 
decreased the morning-gift increased in importance. It 
became customary to grant them both in the same instru- 
ment at the betrothal; so, at length, they were merged and 
became a regular legal provision for the widow. Such was 
the Lombard quarto' and tho Prankish tertia;* the Norman 
douaire, and the dos ad ostium ecclesiae of Glanville, the 
predecessors of the modern English dower," 

This third phase of the beweddung may be clearly dis- 
cerned in the English laws of tlie pre-Nbrman period, and 
seems to have been the prevailing form after the beginning 
of the tenth century. The following formulary, dating per- 
haps from the reign of Eadmund or .lEthelstan, besides its 
peculiar interest as being the earliest English betrothal 

■ Od tbeonth and HandKAIiv.saeSoBM. op. eri., 47-50; on hsnd-rutiiig, Fsm>- 
BEBO. EharKUcitune. SUff, 

iOd the tnomiDg-sitt and dower see Hbdblsb. Iratilvlionen, 11, 371-79; 
Thkcpp, Tke An^loSanon Honur. flO; QuHDLiMa, De rmptione •uvnim, dole e( mor- 
peii0a6<i(Helni3tedb,ls:i); Oenolbs, Die Mi»v«i0i>6a (Bamberg. 1U3); Ecshakdt, 
"Das Witthnm." ZtiUr^hrift fttr (UiUtrhet SechI, X, U7S.; Qbcfeh, De nzore 
tUtotitca, «9-l«; BHUiiNeB, " Die trankiMb-romaalscba Dos." Btrliner Sittunotber., 
XSIV, M5ff.; SiBQEL. Deuticlie RcchUgfckichte. U5-57; Puedbebo, "Zur Qe- 
sohiehte,"ZJrS.,I, au, SSS^BpiBOATia. Vtrtobung und Pemidhlunii. 14 ; ScaSOlJJBB, 
GOtemcAI, 1. UrM Zoepfi., DcalKhe Rechligachichte, III, l^U, 

' SCBSOBDBB, OIUcttwW, 1, 84-S9. > Ihld., 89-«. 

9Gl.A)rnt.LE. Lib. VT, cap. 1; PHtu-IPS. EnptucJie Ael«A(- utuI ff«cU>peKMcfitc. 
n.SSI. Compare ScHHOEDEH, op, ct'r.. I. H9; II.*4-«7, ponlm,- Yocno, Id Eua^i, ITl; 
l^BO^hAts.Crmd.da/emma.inS.AUB.; Qeiku. RfrAtoall.. Ml : and espealollT 
the mail ograpb uf AfQWOBTB, Au Wituhum IDoiivr) tnt cng. RecM.iS., 18B. 
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ritual extant, is an excellent example of tte formal contract, 
though some of its provieions are not clear: 

"1. If a man desire to betroth a maiden or a widow, and 
it BO be agreeable to her and her friends, then it is right that 
the bridegroom, according to the law of God, and according 
to the customa of the world, first promise and give a 'wed' 
to those who are her 'foreaprecas,' that he desire her in such 
wise that he will keep her, according to God's law, as a 
husband shall his wife: and let his friends guarantee that. 

"2. After that, it is to be known to whom the 'foster- 
laen" belongs: let the bridegroom again give a 'wed' for 
this: and let his friends guarantee it. 

"3. Then, after that, let the bridegroom declare what he 
will grant her, in case she choose his will, and what he will 
grant her, if she live longer than he. 

"4. If it be so agreed, then it is right that she be entitled 
to half the property, and to all, if they have children in 
common, except she again choose a husband.* 

"5. Let him confirm all that which he has promised with 
a 'wed;' and let his friends guarantee that. 

"6. If they then are agreed in everything, then let the 
kinsmen take it in hand, and betroth their kinswoman to 
wife, and to a righteous life, to him who desired her, and 
let him take possession of the 'bohr" who has control of 
the 'wed.' 

'The meatiing of ■' foator-laen " is oncBrtalii. Schmid wrongly identiflM it 
vith the agft ot Imi:,31. and tluoks it Is tbs nurchnne price of the bride, tbat is, the 
uEoCumu; 6'(BeCte,31,35.Dote. Tboepb lettards it alsu as Ihe purcbase prim paid 
to tbe familj ot the brido: Atk. Law, I. 254, noU. ScHBUEDEB, QOtemcltt. I. SI 
n. IS. beliarea It to be a proTiaiaa for maintDDimcfl uf tlic cbUdrea. Bnt SoSH 
renders it Weij^/nrf. "driak-money," nod this is probably right. It is a ram or 
application or the arrha, vbicb is not now paid clovn, hut, the contract being for- 
mal. is promised U> tbe ituardian. The orrba bad anstomarilj been 9p«Qt in treatins 
the gllaEt.-> : £JlocA/>BWHtip. 30, 31, 317, nutfl. 

'"The langoagoot this law swrns lo indloato that the (esol oodowmBnt of the 
womsn was onit-third ot tho chntUila. ns in Juk. c. bl. By oootrect. howaier, before 

iTbe bohr wa;: the surety for fulfilment of the plodges. 
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" 7. But if a man desire to lead her out of the land, into 
another thane's laud, then it will be advisable for her that 
her friends have an agreement that no wrong shall be done 
to her; and if she commit a fault, that they may be nearest 
in the 'bot,' if she have not whereof she can make ' bot."" 

The form of betrothal here described is that of the iced 
The foster-lnen, or wine-money, a substitute for the arrka, 
is not paid down, but it ia merely promised to the guardian; 
while the moming-gitt — "in case she choose his will" — 
and the weotuma — "if she live longer than he" — are the 
important elements, and these belong to the bride.' 

Such was the form of bewc.ddung generally prevailing 
among the Germanic nations about the time of the Norman 
Conquest. It had been reached, as we have seen, only 
through several successive phases of development, not sharply 
defined, but overlapping each other. In the first stage, fall- 
ing mainly or wholly within the prehistoric era, the betrothal 
is a real contract, according to which there ia two-sided ful- 
filment. The payment of the price and the delivery of the 
bride go hand in hand.' In the second stage, existing at 
any rate from the time of Tacitus onwartl, the transaction is 
still in form a real contract of sale, but there is only one- 
sided fulfilment. The purchase price is paid to the guardian, 
but the tradition of the bride is posti>oned. Next a solemn 
act through payment of a nominal sum, or arrka, is deemed 
sufficient, the payment of the actual price, or tccoluma, being 

'Thorpe, jine. toint, I, 255. IST. who cliisaeB this for mtJarj with the laws of 
Esdmnnd. Schuid Icbtcs the date uadotormiiied, but thinks it may with ns much 
probability be ascribed to EadmaDdor jBtbel<itaD as an; othor Iciiie: Oaelie.lur, 
kDd Anluing.Vl.3n,9>S, Cf.Poi,hoCK Ano U/hti^ai/d. Hiit. Sno- X^v, II,3ST; and 
DucSBorr. KircAIirAeTVutiune, S8ff.,whosiTes tbetuitof this ritual. 

iSom. ElunrhHttuno, I5S, lOl u. SO, SIT. ScasOBDES, Wttcrrechl, I, 31, M.W, 
TBTenaa tha moaning of these passtiKes; and holds thai the phrase " in oas« sb« 
chooge his will " relets totheioeofuma; and the iihraso " if she li»e longer than ho." 
lo tbn tDorniuei^fl. Bat sea Pollock \hd UaitlaNd. II, KS, who reodai Um UH 
clams by "dower," and theOriiC by " momlns-ffiH." 

'Bbdhneb, ifEC'iCupocAicAfe, I. Tt, 
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reserved for the iiapti»ls, when, often, it is paid, not to the 
guardian, bat to the bride, discloBing to ua the genesis of 
the dower. The beweddung is still a real contract^ bat 
not a contract of sale. Finally, even one-sided fnlfil- 
ment is no longer required. Nothing is paid and nothing 
is transferred at the betrothal, which now conBists of prom- 
iaes and sureties, accompanied by a solemn act which 
engendered the obligation. The real contract of sale has 
been transformed into a me rely iortaal contract, which pro- 
vides for future fulfilment on the part of both guardian and 
bridegroom. 

Let us now (urn to the second act in marriage, the gifta, 
or actual "giving" of the bride to the husband. Here there 
is no lack of ceremony and solemn phrases. Legally the 
gifta is a distinct transaction subsequent to the betrothal 
in the order of time.' Very generally in German lands 
late autumn or early winter was the favorite season for the 
celebration of marriages. ' So also, during the waxing moon, 
a Tuesday or a Thursday was preferred for the wedding day.' 
As among the Greeks, Romans, and Hindus,' the nuptial cere- 
mony appears to have confiistcd of three parts; the solemn 
tradition, the joyous home-bringing of the bride, and the 
festal initiation into the wedded life in the bridegroom's house.* 

■ Thisis theiiowof SoBK. Trouunpunrf rtrrobunp, SS-S7 ; EXeKAIiemunp. 89, 90, 
ICn, m ff, ; as opposed to Feibdbbeo, Ferlobunn and Trauunp, Zl 3. ; fhawfitioning, 
21, 22, whu thinks that the IVauunp and Tn-liibtineii.iaallyoutDcided. Cf.ScBXOXDZM^ 
RtchUgttchickte, IBS; and Dikckhoft, Kirchliche Trammn. SI, who agnm With 
Sohm. 

> For lerjr iotereating details relntisg to the QcmiBn Tranmng see Wgimboiji. 
DeuUcht Frauen, II, 9i2-113. The old Ens'i-'h brtrathal ceramooies are best 
dascribod by RobDek, Vit Familie bri den jlnodiacfuBn. IS S. 

"HAia, iaVKBBK'a InditckeBUidien.Y, SJI-M. SM-BB. Uaar, Att-aritchtt Jut 
Oaaium, 133-71. «ive8 a full diaonHsion. QT. aboTB, chap, iv, pp. ITl B. 

• For ths North Qenusns, Lebuakn, FerloJmiiir unrt BoFlkieif, S0-8S; WiSKHOLD, 
AUnorduchaLehBi,2l3-ii:BiidinKe''0'B3,idcm,DmlicheFravahXSB.,t06B.,Xa. 
The Child port of tbo ceremoii; ia the Bettbttchttiluna. or bcddiag ol the newlj 
OULrrind pair. Normallir this takes place Id the bridegroom's house, as accordiag to 
northern coslom: LeaiUHN.Ki-Si; but sometimes it appears to have taken plaee In 
the bride's home before the home-bringing: WBiNnoLD, I, 399 fF, 
Ehacltlieimng, 22, 45. 34. 




Of these the giftOt or tradilion, ia tDoet impt^tant, BDd it 
takes place in the home of the bride.' The &ther or 
guardian by blood takes the lead in the jwoceedings, and is 
thofl the prototype oi the modem priest or magistrate. The 
first act is the solemn sarrender of the bride together with 
tbe symbols of the hosbaod's power and protection: the 
sword, the hat, and mantle, or other objects of similar sig- 
nificance. Then, on receptioa of tbe bride, the bridegroom 
pays the taeofuma, or delivers the charter providing for the 
morning-gift or other allowance for the widow; and, at the 
same time, makes symbolical assertion of the power which 
he tbns acquires over tbe wife: for example, by treading 
upon her foot — a caatom, says 8ohm, which at later time 
finds a more refined expression in the delivery of a shoe or 
slipper.* From this an»e the belief, still existing in some 
parts of Germany, that the bride will rule the family, it 
before the altar, after tbe blessing is prononnced by the 
priest, she places her foot npon that of the bridegroom. 
"Who carries the slipper roles." ' 

A point which reqnires special notice is the relative legal 
importance of the hetceddung and tbe gifUi. "Whether the 
marriage begins with the betrothal, or with the delivery of 

'ThB nnptial* of widows, ■ceording to Salic law, were an eioeptioa. These 
wen. Domiuellri Bolemaiiad io tbe DuiHiiin. or opeo cnait; bat in pracUoa this 
raqnlraineiit mar lot alwaTs bare beea ob»^ried. Tbeetception wems to be an odi- 
cnnrth of the original lestrietioQ od seeond marriage: TlcITCa. Gernuuu'a. e. li; 
Lux laUea, «, de rtiptu: Besbkhd, 57,5!^. Cf. SoBH. ElUKhliannff. «S-6t an. 16, 
n,Bi ScaBOBDB^ OMtrrBM. I, M. FuKDBBBO, op.cit., 31; •Znr Oeschiehte,' 
ZKR..l.at&. led utiay by the alatement of QalMU.ReckUatt.. U3. that GemaU. "bns- 
band." ia detJTsd from mol/un, thinks the ooptials were usoallT colobrated in opon 
ooort. Oa the deriTstion nee SosM. op. cit„ 6S. Id KAoersl on tbe marriage of 
widowi aw alsoHABICBT, AUd. Verlabttng, 16-23; WKtHHOLD, Dattiehe Framat, H, 
lOff-iSonoMDiB. RectiUetxIiichlt. 2S3, 296; KiVK. Vorn,uitdK?uift.l,Ul:ZamFn„ 
DevtKhe KeeMMgaehieUe. III. S. 10, II i Weihbold, " Raipos ond Aofaaalns," In 
HAOn't Zalachrift,ViI,XaB.; U(>Li.Ei(aorr, "Qlossai>,"iiiWArtz.Z><ualteS«eU. 

ISOEV, op.ciL,St-». 

'Qmnai,ap.cit..HZ.Va. IM; WsmaoLD. Dmittht FraMen. I, SJt, Oalhegifla 
cf. ScHam. OatUe, 030; FbIedbeeo, fhocAIiCMuntJ, 'Hi WEiMBOim, ^ItHorducAai 
Ut>tn.iaa. 
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the_bride to the bridegroom, or with their physical union, 
is one of the many doubtful cjuestions." ' According to the 
view of Sohm, which is defended with his usual acutenesB, the 
betrothal of the early lawa ia not, as commonly held, a 
pactum de contrahendo, a contract for the future giving in 
marriage,' but the essential part of the marriage itself. It 
ia the only declaration of will, the only ground of legiti- 
mate marriage, which ia not created, but merely consum- 
mated at the gifta} Those who are bound by contract are 
in respect to third parties practically husband and wife.' 
The ground of the husband's title ia the betrothal and not 
the nuptials. Either party can bring action in the courts 
for breach of the contract. The bridegroom cannot compel 
the delivery of the bride, but he may sue for the recovery of 
the weotnma and an additional fine.' On the other hand, a 
breach of the contract by the bridegroom is punished by 
forfeiture of the weoiuma, and possibly also by a fine.* 
The betrothal created the negative effects of marriage — the 



D.BiH, of Ena. Laiii.ll,S/A. Tbn9 FbTeiihebo, op. cit,. 

■tiBgo"— nil thfBB ■' ehosehliaBSando VorgingB." Cf. 
ZoEPri.. DeuttchB ReeUtaaicKickle. til, t ~ 



I Pollock and Haitla 

n,B, (flgsrda "Varlobung/ 

mantm tho •■Joiniag in m< 

8onH, EAocUieuuno. SS. H 

DaHthe Recktigeichiehle, U.V-&7 ; Klbin. Das E'hmerKibnin, 130 II., who if 

wbote Enbjtwt, aitiairaaUiDritles; and HAHAUsm Coutttma -miUrimoniatet, iSHB. 

■ Ths Tieva na to tbs legal "content" of tha bolrotbiil are fnunniariied by 
Eabicbt, Alldeuticlta Verlabuno-, ao. Bits. VoroiMiultchatt, I, 213, holds Chat 
batiathal was not osssntlal to a logal mariia«s; while PASDKHSDS, Loi Hlt^iie 
(Paiia. 1U3), regards it an legally requinlM tat a marriage, which, boweier. aetoallf 
began ooljr with ths tradition of the bride. 

• SoQM, TYaiiunp und VerUAnrat, U(M7, panim; idem, Ettttehiiatwtg, 7!>-10<l. 

• This la illnstiated by the BuriiTal of names origioally (wonected with the 
betrothal, bat now with marriage itsolt: tha EoRliib tred, v<tttding. wtddtd wl/e, 
ate.; thaOerman Oemahlaai QcmAhlin; tho French fpoux and fpouae^ eic- Bobh, 
Ehachliemng. 7S n. S. M an. 71 aod 7$; idem, Trauung und Verlobun^. SZ, SS. But 
Habicht, AUdeuUche Fcrlobune, Vb-tl, belieres this arKnmont not conclnsiTe. 

' Poen. Tkeod., XVI : Thorpb, II, II : "roddator ei peonnia qnam pro ipsa dedit, 
et tertia parsaddattUi" also In Eiddan and Stubbb, CiRinrili, 111,201 ; aod Was- 
BBBacaLBBBK. Buitordmatgvn, ZIB, The reading in Ctnif. Kcgb. is, "raddator ei 
I>ooaiila,<iiiain pro ilia dedeiat, ct praoCerla tortla pars hereditatiB."— Thokfb, U. 
Il9i WABaKKHCni-EHEH, 309. Cf. M.i.r.,K: TsoBfB, I, 73i Vouhq, In £iua)H, ISB. 

°Im£, 31; Tbobfe, 1, 11:3. Compare ¥oDKa, loc. cil.. 1G8, lee. 
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obligation of connnbial fidelity. The bridegroom could 
maintain his title aa a husband against all third parties. 
The gif(a conveyed the positive -rights, Biich as the power of 
the husband over the person and property of the wife. It ia 
the completion of that which has gained its legal signifi- 
cance from the betrothal,' 

The theory of Sohm has elicited mnch controversy.' It 
is clear that the ancient betrothal was of greater legal sig- 
nificance than the modern; but "on the other hand," to 
quote the judgment of Pollock and Maltland, "it seems too 
much to say that tho betrothal was the marriage;" for the 
fulfilment of the contract could not be enforced. Moreover, 
they justly urge, we cannot be certain that betrothal by the 
"woman's father or other protector was essential to a valid 
marriage; we have to reckon with the posaibility— and 
it ia somewhat more than a possibility — of marriage by 
capture. If the woman consented to the abduction, then, 
according to the theory which the Christian chm-ch was 

(cm, TriiiiiirKr and Verliibttna. 1-37. pa— in; 

• His Kliachliatung (IKS) callnd (orth Ihe Vertobuno und Tramng (1878) of 
Fsi&DBBBO; bIsu b critiqne b> Metkb, ia ths Jtnaer Lit. Ztg.. Jan., 1B7S, Wl S. 
SOHM deteods bb pofitiun iu Trauuiig una Vtrlobung (1B7S), ISff.; Id hU Zvr 
Trativ.'ioMfraet, II ff.; and in tlio Strauburoer Fatgabefar Thai, W, 98 n. H. Tho 
Tieva of Bobm and others Bra eiamiued hf KwicWT, AltdeaUthe VerMmng mm. 
vbocODcladea (75) that "Die Verlobong bt nicbC Beginndec Ehe, sberdle rocbtUcbe 
BrnndlasenndnotliwoDdigoYorBiissfitmngdorsolben." The TVouunois-'fulHIoient 
□f tba beCrolhal" and "coastitnMB tbo begtuuiagof tbamamBSn." LnniUNN, Vcr- 
lobUHB unrf BcHhinf (1882), eiaminea tho ppoblem from the BtBndi«int of nortbrm 
law, and roaches the analogous resalt (121. 1^) that tbo " betrothal is a primarj 
aod iudependoat, the naptiala {Rochzeil) a seooDdarj' sod dependeot, net tor joining 
in marrlaga lEKacKUtuttngMort): the betrothal ia the rual £A«fchliarvn0>iict, ths 
nnptials an EhavlUiehunglact" Sohm'a view Is adopted by SpiBOATIS, Verlotnuig 
and VermMtune.if'i itla attaolied bj Stbbubi.. KirtMie^a ElietthUa»nKg*recM, 
Ka.; it is reKardodas extreme (gbrrfn'eJicn), thangh in spirit right, bj BcBCTBSaT, 
Dit etaneetiiehe Trauunc, IS □. Z; Loekino. Oric)!. d. dettt. JCirrhenreckd. II. Ul. 
600 n. 1; both betrothal nod tradittno arc Bi^Mntinl to h QerniaD marriage according 
toSEHiJNO, VnltTttheidMj\g der VerUbniae, X; vhile Bbhsleb holds that Deithsr 
betrothal nur tradition, but the copnla camalii. Is thees»ntiul puiot : riufitntionen, 
U, 384. Cf. Kleis. Dot Eheni-rlobniH, 130-34; Sckboedbb. fiecAbUBKAicAtc SK), SVI. 
and aatboritlos thore cited ; and DiBCiaoTT, Kiniiiicka Trvumng, H, 67, DOtO, 91, 
«bo taTOrs and lamniariaes Sobm's risw. 
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gradually formulating, there would be all the essentials of a 
valid marriage, the consent to be husband and wife and the 
sexual union."' 

II. BISB OF FREE UABBIAOE: 8ELF-BBWEDDUNO AND 
SBLP-OIPTA 

Already in the eleventh century the forma of marriage 
were entering upon another stage. It is possible, in the 
historical period, as already seen, that a valid marriage could 
arise in abduction, through subsequent payment of a fine; 
and it is not impossible that side by side with wife-purchase 
the custom of free marriage by simple agreement of the 
parties may have existed, as we have found it existing among 
other peoples. But the practice could not have been widely 
extended, and it may imply merely the indulgence or silent 
consent of the legal protector." Hitherto, so far as the posi- 
tive provisions of the law-books are concerned, betrothal by 
the natural guardian or his representative' had been essen- 

I Pollock and HAtTLAini, II. XH. Cf. Duoch, Utitterrccht hfuI EauhehcSlB. 

Beald«9 the Dormal or fall marriafn of free mea sad woinBn, jnsl described, tba 
laV'boolca reco^niEa CODCUbiaogD. ao-oalJed "marria^B" between the TiDfnw, and 
aaioua between (be tree and the notna. Tbe obarob, by sItIus Uiam ii SHCramental 
MOOtion, ooDstaDtlj stroTO li> raise Ibose irregnlnr coDDSctions to the rank ot B^n- 
ninaweitimik. Sue 09 peal ally KOEimB, " DisGoscblechtaierblDdDDBeadecOatreisii." 
ia aiEBEE'a Cntcrmckuniwn. S£U, 1-23; and theliteratorouu thattibieotineatioDad 
In tbe BiblioKrapbiofll Note at tbe head of this chapter. 

iTbat tree inarriage sometimnB occaned In, of oonise, a cxmlecCnrfl. fint ■»• 
Dajwuh, MtiUfTTtckt und Ravbtht, 2* B. ; and Kohi.be. in ZVB., TI, 321, for th« 
■lleEtd sarriTal ol marriaBe ohne Mundium, wbich thej aasome (o be a larviTal of 
MullerrecM. Tbia ansDmption, of courM, is doubtful. Cf. Cnoeb, Die £hc lOTi, lOG. 
See otuip. It. aboTe. 

• "So long aa marriage was a alriotly civil [laj] caremony, as well m a porely 
ciTil engBBsment, tbe brida's father or gantdiaa performed the rice. It was be who 
took her by tbe nack and ghunlders, and gave her to tbe bridegroom. He gaio tbe 
■ymbolio shoe. In the Daniah mntrlmonlBl rlto of a saliseqnent period tbe father's 
part was even more impressiie. la Inngnage, Defer in later times pcmiitled to oux 
Eoglish clergy, he declared himself the actual maker of the marrioee, nhen, dd 
baod-lastins the bride and groom, he BBid to tbe tsttoi, ' I loiu this woman to yon in 
honaartobeyour wito, witba right to half of your b«l and keys, and to a third ot 
your gooda acquired or to be aiquirod, aocording lo the law of the land and St. 
Eric In the name of the Father, and of the Son, and of the Holy Ghost.' "-JSAmK- 
aoM. Brida ond BridaU, I, j.t. Cf. oa the Danlt^b "band- fasting" BbahD, P<^mlar 
AaliqviUtM, II, 81. tSS : Bullinobb. Chriiten Slate of Matrimonife. 40. 
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tial to a yalid contract. Originally the father could betroth 
bia daughter even against her will.' But, just as the guard- 
ianship of the husband as respects the wife's property grad- 
ually becomes transformed into a merely formal guardianship ■ 
or judicial control,' so the power of the father is first weak- 
ened by granting the daughter a veto on the choice of a 
bridegroom ; that is, by making her consent necessary to a 
binding contract; and then, presently, the relatione of guard- 
ian and ward are entirely transposed: self -betrothal by the 
daughter constituteB a valid contract, while the father is 
allowed only a veto power. Naturally it was the widow, 
in the case of a second marriage, who first succeeded in 
emancipating herself from tutorial control. Among the 
Germans in the time of Tacitus it was against popular 
usage, if not illegal, for a widow to marry again.' But in 
the folk-lawB she appears on practically the Bame footing 
as a girl in this regard;' and placed as she was "between 
two families," with the "jKisBibility of recourse to her own 
kindred" in case her first husband's relatives as possessors 
of the mund over her refused their assent to a second 
marriage, she soon succeeded in freeing herself entirely 
from such restraints.' 

Canute forbids the marriage of a maiden against her 

■ SorH, SltfchUaitU'ia, aO; ef. LEBHunt, IS. 
S"Proc#fiHtormQiitJachaft": Sohk. op^ tit.. 93, 

• Tkcrma, Otrviania, ae. 18, 19. 

• These cwdei sometimes DiihI m term vjthin «tuob ■ widow mar not marry, but 
a second narriaseia treated lu eDtiml; legal : f«xtiiKea, e. U; Behbemd. S7-S9 1 Lex 

Munnum. tit. Til, a, fl: WlLTBB, Corp. jurit germ., I, 387j /.er vitiaallumtn, lib. 
UI. tit. Z,e. 1, tit.i.o.S.7: Wuter, I. t7D, m,477,47B: La bHroKnd., tit. 31, o. 1, 
UI.M: WjU-TbR. I, »e, 33Di Edictum RolHarit, cc. 178, 1S2. 198 : Wai.ikk, I, 710, 7U, 
711] 2THBLBI&HT, '>6; Athxi.bxd, v. 31; Cihutb. TS, 7( : 3cnitu>.OeH!tie.».?2*.3IO, 
aa. Cf. BABicaT.AUd. Verlobvno.l^O.i Booh. EheKhlioMina.es. vhoiiaeiBslo 
the interpretatioD nl Iba tnuch-dispated c. U. lu lal. de refpu ; QuM*,i 
UI; ScHBOEDiK, aalerrecht, I, M. !>7. 

>Babicht, AttdaiUctte rerlobiino. % ^- Tbe Saion and Lombard lans a 

hnsband'a (nmily - will Dot oonaont : Habicbt, 17, 18, On the freedom ot the ! 
liah widow soa Rosdbh, Die Familie bei den AngeUachten. 26 B. 
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will.' If consent of father or guardian be not obtained, 
the betrothal is still binding, but the daughter may be pun- 
ished by loss of inheritance. Thus early do we find the 
beginning of the private marriages, which subsequently, 
under the names of "irregular^' or ''clandestine,^' played 
so great a rOle in the history of matrimonial law. 

The form of contract observed in self-betrothaljp usually 
V the tred, sealed by the Handschlag or hand-fasting. The 

^'leal contract^ through payment of the arrha is^ however, 
also retained; but the arrha is paid, not to the guardian, 
but to the bride, and appears most frequently in the form of 
the ring, so well known to us as the betrothal or **engage- 
ment^' ring.' The ring had been used by the Romans as 
arrha; and, like the bridal wreath and the bridal veil, it 
seems to have been borrowed from them by the G^rmana' 



1 Canutb, n, 75: ^^ and let no one compel either wonum or m aidep to him 
■he herself mislikes, nor for money sell her; unless he is willing to give anything 
Tolnntarily."— Thorps, 1, 417. For the similar proTisions of Gothie and Lombard 
law see Habicht, 23 ft. 

> SoHX, Ehe$chlieMuno^ 54. Sohm's theory of self -betrothal and self-lYtMnm^ is 
criticised by Fkikdbebo, Verlobung und Trauung^ 9, 11 ff. In general see Sfxxoatxb, 
Verlobung und Verm/Udung^ 6 ff. ; Heuslkr, Inaituiiomen^ II, 286; and with SOHM*8 
Ehuchlieaaungy as below cited, compare his Zwr Trauung^ifrQgc^ 12 ff. 

'The ring is mentioned as arrha in Dig,^ xir, tit. iii, 5, 615; xix, tit. i, 11, 66: 
Corpus juris civ.y 1, 189, 244. Arra appears in connection with iponsolto. Dig., xadii, 
tit. ii, 38: Corpus juris civ., I, 297. QT. Smith, Did. Greek and Roman AnL, I, 198; 
Ludlow, in Diet, Christ. Ant., 1, 142 ff. ; Babinoton, ibid., II, 1807-9; Methick, ibid,, 
1106. Originally, we are told, the Roman lover presented his betrothed a plain ring 
of iron, in later days of gold, bnt did not receire one in exchange: FuzdiJLndxb, 
Sittengeschichte, I, 456; Kclischeb, in ZFE., X, 210. On the annulus pronubus and 
its acceptance by the Germans see Junius, De annulo romanorum; MOijlkb, De 
annulo prontU>o; Hofmann, Verlobungs- und TVauriny, 829 ff. ; Sibobi*, Deutsche 
Rechtsgeschichte, 451; Weinhold, Deutsche Frauen, 1, 343; Bingham, Orig. Sec., 
VII, 311, 313-16, 837, 339; Howlett, in Andeews^s Curious Church Customs, 106, 107-9; 
Fbiedbesg, Eheschliessung, 26 n. 3; Sohm, Eheschliessung, 54, 55. 

In the marriage ceremony of the Greek charch two rings are nsed, one of silTor 
and one of gold; see ritaal for espousals in the eastern charch in Buen, PorisJk 
Registers, 141, 142; and in Bingham, The Christian Marriage Ceremony, 214 fl., 219; 
and cf. Zhishman, Das Eherecht der orientalischen Kirche, 091; and Metbick, in 
Diet. Christ, Ant., II, 1105. The betrothal ring appears among the Slays: Post, 
Familienrecht, 236. In median val England **a rush ring was supposed to possess 
some peculiar charm. Richard Poore, bishop of Salisbury, in his Constitutions, anni 
1217, forbids the putting of rush rings, or any the like matter, on women *s fingers, in 
order to the debauching them more readily,'' and he insists that some people 
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On the other hand, though there can be little doubt ol the 
biBtorical connection of the betrothal ring and its duplicate, 
the wedding ring, with the arrka,' whether or not it may be 
regarded ae a surviving symbol of the former servitude of 
the wife must depend upon the acceptance or rejection of 
the view that the actual sale- marriage, aa opposed to the 
transfer of the muitcl, ever existed among the Teutonic 
peoples. "A favorite theory," says Henry Adams, "has 
insisted upon regarding the wedding ring aa a badge of 
servitude or a symbol of purchase. This idea cannot be 
maintained. The wedding ring appears in its origin to 
have been merely the earnest money which bound the eon- 
tract of marriage between the father and the husband, and 
was not the only symbol of the kind in early custom, 
although no other survives in modem use. The ring proved, 

thonghtthat-'what was thus done In jsst was a real marriage": Bvail, op. eil.,Hi. 
Qf.OoccB.IIt<ulralionnifShakapeiire,l.Slb-19: Wood, TAd WtdtlineDav.WZ.lSi. 
tU. Od the various nsoa and simbolism of ths ring ■mong the Teotoaio peoplei 
read the lectnr<>or Hodoettb. Older fnyland, 12S-ST; and a Tolnable general treatise 
oiitherintiiBJoNEB'iifincer RinaZ-ore (London, ISBO). Tcaa, The ICnot Tied.XXhKt, 
has twu chapters on the marriage ring ; thronghoat Wood's The WtdHno Dan In all 
Aaet and Count nci much Infonnation on tbs sDblMt will be found; and there is an 
interesting pasBaRe in SwinbuUIE, Of Spoiualt, 3X1-B. quoted below, with other 
references, chap, tii. sec. 1. 

The Idsi at betrothal appears to ham been borrowed by the Christians from 
older pogui oDstom, apd it was Srst giien legal importanee by CoostaiitiDe. If the 
ItJu were giten. he proTidad that, in ease one of the parlies died before tbenaptials, 
theotbarpartywaseDtitled to Inherit halt the espousal donation!: Cod. Tliaxt.. \lb. 
iii, til. 5. log. S; Cod. Jw(., lib. *, tit. 3, leg. »; Corput. Jurii ct<i.. 11, IM. Tehtcl- 
LiiJi, Oa (he Veiling of Vimint. chap. 11 : Anie-Nitent Fathi.. tV. S4, mentions the 
botrothal kiss as a heathen custom, Cf. Venablbb. la Diet. Chritl. AtU., n.,«li.90t;, 
BlNOHAM. Oric, Ecc, VII, Slfl; V. IS; WRtMBOLD, Deudffte Fravm. I, H3, 3U. In 
Kngland the priest loined in the ceremony of kissing at the nuptials. "In the 
Aitlolesof Visitation in the diocosoof LoudOD in IS54 Is the fnUowing, 'Item, whether 
there be any that refilBeth to kjHse the Priests at the solompniiation of mstrlmODy, | 
or use any sach lyke ceremonies heretofore UH«d A observed in the Churche'": 
Bdbh. op, tit., 113; cf. Douce, nliulralioiu of Shakapeart. I, 112. WS; Wood, Tlie ' 
Wttlding Cay. Index. 

■ Sensspeeiallytbeoarefol monograph of EomAKn. [7eber dan Fcrlobunpi- uiul 
TniHTJne (Vienna. 1870): and compare Fuedbbho. "Zor Gesohlehle dor Eheschlie»- 
■ong." 2KR.. 1, 37D n. 34. S73 n. U ; SnaOATIB, Verlobuna vnd VermaKHmg. IS, 17 ; 
Thbepp, The AHgloSaton Home, 48 n. XI. Dogmatic writers, of course, sea iu the 
ring ao allBKBd CbrUtlan symbolism: rf. BaisBOHica, De ritu nvptiarKm. 3 B.; 
Klsb, Die EliB. lei-tS; GoacBL, Dortfellunif dcr IcircMiclnhriiltieheTi Bhegetelte. 
US B. ; DiBCKHon, Die kireh. Trauung, % 29. 
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not that marriage was a Bale, but that marriage was a civil 
coutract executed according to the strict formalities of con- 
tracts in the primitive law; it proved, not that women were 
deprived o£ righta, but that their rights were secured to 
them in marriage by the most careful provisions known to 
early eociety.'" This is, of course, a very emphatic state- 
ment of one side of the case ; and it should not be overlooked 
that the ring may stand as a symbol of equitable contract; 
and yet the arrha, which the ring is, may mark but the 
intermediate stage in the evolution of the betrothal from the 
ancient process of actual sale. Nor does the connection of 
the betrothal ring with the Roman and German arrha 
necessarily exclude other historical aBSociations. Kulischer,' 
for instance, traces its origin to wife-capture. Like the 
betrothal band or thread, which sometimes appears with it 
or in its place, he believes that the ring symbolizes the 
fetters with which the captive maid was bound. But the 
evidence to support this theory ia not conclusive.' The 
practice of exchanging rings, of giving a ring to the bride- 
groom as well as to the bride, did not arise until the Ister 

lABitlH, '■PrimitiTB Bights o[ Womeo," HUl. Etiay. 35, 

lutarcommiuele Ehe durcU Raub and Kaol," ZFK., X, SQB-IO. 
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Middle Ages.' In England the drmkiDg of a cnp of wine 
and the breaking of a gold piece between the bride and 
bridegroom appear as forms of the arrAo.' Natnrally after 
the arrha is paid to the bride it becomes confused with the 
wed, and soon all distinction between the two forms of con- 
tract is lost. "Indeed at an early day the arrha was called 
a wed, and it was legally indifferent whether the oath, hand- 
fasting or other wed, or tlie ring or penny' were naed. 
Therefore the ring and penny are found in conjunction with 
the glove; that is, with a real wed. And it is especially of 
interest that the English language still calls marriage a 
wedding, and that in England the ring (that is the arrha) ia 
still used to wed the bride." ' 

Simnltaneously with the rise of self-betrothal, the bride 
gained also the right of selt-gifla. The parties might con- 
duct the ceremony themselves,' But in place of the natural 
guardian, who originally poBseseed the sole legal right to 
officiate at the tradition of the bride, appears often a "chosen 
guardian," selected by the bride or by the betrothed couple. 
The person thus selected may be the father or other relative 
of the bride, or any third person whatever.' Moreover, in 
the marriage rituals of the eleventh century' an orator or 
FUrsprecher appears, who acts as an "assistant" to the 
natural guardian, dictating the solemn phrases of the ritual 
and guiding the whole proceeding. Friedberg regards the 
orator as the predecessor of the priest, and thus, of course, of 



I WhihqolD, op. cit,. St3; Bchbobdbr. PechtigticKichlt, TOO, notaj SiEalL, 
Deul4che SeeliUBeichitMt, 453. who BBCiibea the praoties to tbs ImitsUou ol the 
court manoor?. E»oq now in Ibe EnslUb oBromonial ouljf the bride rooeiyea ■ ting, 
coDsistdotly with Its origin Id the arrha. Qf, Fsibdbeko. oji. ril.. 3R, notflB. 

iFEiEDBSsa, op. cil.,lZ,13i 6oaii. Eliachlinaunii. U; f/. Bobdrk, ZHePomiUa 
M den Jnfwbackwn, 3D S. 

^That in, forms of lbs arrAa. 

<BoB)i, fhocklienuTw. X; c/. lUl HOl.I.aB. Boat; U. HI. 

•FbIEDBUO, op. Cll., £S. OSOHM, op, ctt., 87 ff. 

</bid.. 87. and tha IMlian Tiloal of the clcyouth cantur^ in AnJiano. n, 3IS, US. 
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the civil magistrate as conductor of the nuptial ceremony.' 
But Sohm has shown that the functions of the priest or 
magistrate grew out nHhfTflft nf tht "f*h^fn gnarriirin/* and 
that the ^' Trauung by a FUrsprecher is in itself a contradic- 
tion.'' The latter is '^ never an actor, but always an aid to 
the actor. He has in truth only to speak, nothing to do.'' ' 
While thus theoretically there is a great difference between 
the orator and the chosen guardian, and both could, and 
probably did, for a time participate in the same ceremony, 
still the practical result is in accordance with the view of 
Friedberg. For if, as Sohm has shown, the motive for the 
creation of the institution of orator was the fact that the 
elaborate phrases of the old rituals were rapidly passing 
from the memories of the people, and it was necessary to 
call in a lawyer or other person skilled therein to assist the 
parties,' it is certain that the chosen guardian, whether lay- 
man or priest, soon satisfied this necessity, and ultimately 
inherited the functions of the orator.* 

From about the beg^nningjof the t^irfAAniK Y^ftnf^ry g^^f. 
gtfta was the only form of nuptials ; and an important result 
of the custom was the gradual omission of the sol^pin sym- 
bols, such as the giving of the sword, hat, or mantle, indica- 
tive of the transfer of the powers of guardianship. The 
tradition of the bride was no longer a real tradition. The 
gifla had become a simple oral declaration of union.^ 
Besides this modification of the ceremony is another, both 
of which have been retained to our own times. "We often 
find that the chosen guardian not only gives the bride to 
the bridegroom, but likewise the bridegroom to the bride; 

1 Fbixdbkbq, op, ei^M 25 ff ., 03 ff., ^ 

SSOHM, op, cit,^ 71 ff., 166 n. SI. The FUnprecher or orator here mentioned, in 
Msoordance with the view of Sohm, mast not be confused with the /oretpreca of the 
old Bullish formulary above quoted ; the latter was the guardian himself or a rep- 
reaentative— a iVoce«vvormi«nd: Sohm, 72. 

> Sohm, op. ctt., 67. « Sohm, f6t<f., 166 n. SI, concedes this. 

BA JEuBammengprechen: Sohm, <>p. ctl., 7S. 
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because, in reality, he occupies the eame poeition in regard 
to each, that is a position implying no power." ' Thus the 
marriage is no longer a surrender of the power of the 
gnardian and a transfer of the same to the bridegroom, bat 
only the expression of a mutual gift,' 

SeU-gifia and the practice of choosing a third party to 
assist the bride has an important bearing, as already inti- 
mated, on the development of the functions of the clergy in 
the marriage celebration. But t)efore discussing this point 
it is desirable to notice another fact essential tor a proper 
nnderstanding of the present forms of solemnization. From 
the eleventh century onward it became customary in Europe 
to repeat the ceremony of betrothal, or "spousalB," at the 
nuptials, The rituals which have been preserved are divided 
into two parts. "The first part contains a formal contract • ■ 
of betrothal with the guardian (T'oy/) of the bride in the 
form of a wed. The second part contains the Trauung 
through the solemn surrender of the bride by the gnardian." ' 
This remarkable dualism is the most striking feature of the 
present marriage service of the English church,' which is 
derived through the liturgies of Elizabeth and Edward VI.' 
from the most ancient manuals, particularly those of Here- 

t Ibid^ '^A Zutammen^btn: ibid, ^ tbid,. KC fl. 

• Soa tba ritna) in Binobah, The Christian Ifarriage Oervnumg.lfO, IM; Teoa, 
TJu! Knot Tiat. lOB. ; MOOKK, Buw to Be Married, 21 0. 

"This first part of the offico wa9 BDCleDtlx tonned the asi«iual». whioh took 
place winie time belore the aotual cclebratioD of marrlaKB. The espousals ooDeisted 
ia B mutnal promise of marriage which was made by the man aod woman befora 
ihe bishop or prvsbytsr and several witaet^efs; alter which articles o( HRreeneDt 
of marriB^ (called tabutae matriinonialea), which are meaCioacd by Au^uatlMI, 
were aisued by both peraoDS. Atter tbia the maa dollTered to the womaa the ring 
and other si'^^i an action which was eaUed Mubarrlialion. Id the later aires tha 
ospousala haie alwars beea performed at ths aamc time aa the office of matrinioD]r, 
both ia the westaro aud eastern cborches ; and It has loos been oastomarr for tha 

always bovn Id tbs actual oSlce of roatrimODy."— Palhbb, Origiiut Iifurfriroe (IKS); 
quoted also by jBArFBKaOH. Bridfa and Bridai*^ I, 68, who in his chapter oa 
"EapDaSBlii"<op. ci(., I, 80-87) kitob mnch Information relating to aaciant betrothal 
eoitoms. Cf. Bkahd, Fojnilar AiUiquilieK II.87-W (bi^trotbal ci 
iLiturgietqfKdwara T/.. 128, l-'9 ; t-itargta '•/ ElliatKth.i 
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ford, Durham, Sanun, and York, The betrothal comes first, 
and it is always a contract in words of the future tense, cor- 
reB[xniding to the sponsalia per verba tie futuro of the 
vanunists, which will again be referred to. In the York 
service, for example, the priest says to the man: "Wylt 
thou have this woman to thy wyfe?" and to the woman: 
"Wylt thou have this man to thy busbande?" Each party 
answers: "I wyll." Then takes place the solemn tradition, 
or giving of the bride to the bridegroom, who says, in words 
of the present tense: "Here I take thee N. to my wedded 
wyfe;" and the woman responds in the same formula: 
"Here I take thee N. to my wedded husbande,'" 

But the repetition of the betrothal is of no legal signifi- 
cance, save as a guaranty of the existence of a contract 
before the actual union. It is a "declaratory" act, a mere 
ounfession of betrothal. As a result of the repetition there 
«oon arises an entire confusion in the symbols. In a Sua- 
binu ritual of the twelfth century the guardian delivers to 
the bridegroom "not only the sword, hat, and mantle, that 
is, symbols of the gifta, but also the wctie or wed, the ring 
and |)enny, that is, symbols of the betrothal. Thus the 

iSae ths "Ordo ad tacieDda apODsalla." \u the Mamiale e( procatioiuile ad 
luutn InMatit ecctaiae eboracmiu: Surlaes SooieU Publication, LXIII, % ET. 
Tbs doabla Cflroman; slao appflara Id thn Sarnm or SallsborT manna!: MABKBLI^ 
ilonummla ridulia, I, 5S,S7: Sarteoa BoeMf FubliccUioiu, LXm, Apiiaiidiz,lS,I9: 
In tbn ritual of Hsreford ; that ol tbs twelfth centnrr conlainsd in & Pontifloal of ths 
llbr«r» of UsgdalsD Collego, Oxford : Id that of tho missal of Bnaler CaatlB, Wor- 
Hitorahlre, datiiw from the thirtcsnth centair; and in that of the Sftoeath cflDtDir 
In the Qarlelan US., No. £S«D, British MaseUDii that of a Welsh raannal oF the ramo 
DSQIiiry, In the library of the dean and chapter uf Hereford ; while It li plainlj dis- 
(wrtiiblo [n the ritnat ol the twelfth DaDlnrr contained in the Eis PoDtiDcal of Cam- 
brlil«DDoiteriiltr librarri and that ot the Pnotlfical of Anianns, bishop of Bangor, 
laiB laUi all printed in Surtees Sooietr PulAiraliom. LXIII, Appeadii.llS, ISS-OB. 
ry. Hid HtnaU printed by DiEOSOorv, Kirchiicitt IVauitnir, 73, T7, 89 ff.; and the 
BoDian marriage serrice Id BtNOBaa, IH, 17S, where the dualism api»arB; bot in 
tba ritual of Paul V. it is not retained, unless ths sDbseqnent siTiog of the rtnc 
■nair ba renrded as the eooood part. The priest saTi<: "M. ris acdpere N. hie 
ptaBHimtani in tuam logitimam oioreml" or "tunm lagitimnai maritumt" and 
liu r»o«lTln« the answer, :"Vo1o," proceeda: "Ego ooDJnngo tos in matrinoniii": 
Hltuali rui'ianun Piivli Qtit-itHHi^m-, 1816), 199 1. See the dibCUsHion of tba OOD- 
M"U ut Ihi) earlf rlloals in chap. tU, below. 
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bridegroom in the ring and penny, instead of paying, actu- 
ally received the remnants of the old purchase price of the 
wife." ' 

In onr own civil -marriage ceremonies, where the dualism 
does not usually appear, the responses of the parties, the 
"Yes," "I do," or "I will," are nothing more than the sur- 
vival of the ancient private betrothal, now recognized by law 
as the only essential parts of the nuptial ceremony ; while 
the wedding ring is merely a duplicate of the betrothal or 
engagement ring, both being the survival of the arrha and, 
therefore, of the ancient purchase price of the bride.' 

The primitive and mediaeval marriage whose development 
has thus been traced to the thirteenth century was not 
"civil" marriage in the strict sense of the word ; that is, a 
marriage contracted under sanction of the civil authority, as 
opposed to one solemuized by anthority of the church and 
according to ecclesiastical forma." It was a civil marriage 
only as being a lay marriage. There is no trace of any such 
thing as public license or registration; no authoritative inter- 
vention of priest or other public functionary. It is purely a 
private business transaction. Either the guardian gives 
away the bride and conducts the ceremony; or else the 
solemn sentences of the ritual are recited independently by 
the betrothed couple themselves. These formalities and the 
presence of the friends and relatives ' are the only means of 
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<Tacitci, OermaniOtii: "iateisaat pareoMs so praplnqoe," 
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Plppiu: Waltbh, Corpui/HrTi, II, *:;. FalKOBEBO, op. cit.U u. 4. giraa also re 
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lava reqaitiug the presaiice o[ witnesses ; lor uiamplo, Prosna. 
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publicity, the only substitute for the modem cognizance of 
the state.' Bights and obligations growing out of the mar- 
riage contract are enforced in the local or national courts 
just as other civil rights and obligations are enforced. Only 
gradually was the ancient usage in this regard superseded. 
Slowly but firmly was the exclusive jurisdiction of the church 
in matrimonial causes established. Spiritual courts and the 
canon law came into existence. In England after the Nor- 
man Conquest the removal of ecclesiastical suits from the 
temporal to the new church tribunals led eventually to 
serious evils. With the Reformation the way was open for 
the intervention of the civil power. Beginning in Holland 
and America, the state has claimed her right to control the 
marriage celebration and the administration of matrimonial 
law as being of vital interest to society. How this came to 
pass will be explained in the following chapters. 

1 BzMpt the imbiioatioo of banni hereafter mentioned. 



CHAPTER Vn 



[Bibliographical Note VII.— For the original Christian usage 
the writioga of the early Fathers are of primary interest, and an Eng- 
lish vereion of them \e available in 7?i« Ante-Nicfne Fattiert (Buffalo, 
1885-87), edited by Roberta and Donaldson and rovised by A. C. Coie. 
An iadispeosBble handbook and bibliographical guide for the study of 
thia subject, as well as for B multitude of questions connected with the 
first eight centuries of Christian history, is Smith and Cheetham's 
Dictionary of Christian Antiquttiea (London, 1875-80), particularly 
Meyrick's article, " Marriage," and Ludlow'a clear and thoroughly criti- 
cal di&cussions of the " Benediction," " Betrothal," and " Airhae." Im- 
portant sources for this chapter are also the Corpus juHi civilii 
(Berlin, 1872], edited by KrOgcr and Mommsen ; Richter and Fried- 
berg'a Corpiia jurit canonici (Leipzig, 1881-); Haddan and Stubbs'a 
CounciU and Eceleaiaaticai DocumenU (Oiford, 1869-78); Wilkins's 
Concilia (London, 1736-37); Gee and Hardy's Docvmenta (London 
1B96); GlanviUe's rnwfeittts.in Vol.IIof PhUlips'aiteicfis- wnd itecA(»- 
geachinhti (Berlin, 1827-28); and with these may be used to advantage 
Jobnaon's ColUction of the Law» and Canont of the Church of Eng- 
land (London, 1850), On marriage at the church door. The Old Eng- 
lish Bomilie» (London, 1868); Gregory's Patloral Care (London, 1871); 
Hengbsm'a Summaparva (London, 1737); Home's Mirror of Juiticea 
(ed. Whittaker, London, 1895); Fit/berbort's New Natura Brevtu-m 
(Dublin, 1793); as well as Fleta, Britton, and Bractoo, have furnished 
illuatrstive passages. 

The evolution and character of the celebration are best Keen in the 
marriage rituals themaelves. For the European practice in general, in- 
cluding the Engliah rites, consult the second book of Selden, Uxor 
ebraiea (Frankfort on the Oder, 1673); or the same in Vol. II (III. aa 
bound) of his Opera omnia (London, 1728); and the first book of Mar- 
tene, Dt antiquia eteleaiae ritibus (Antwerp, 1763-64), in both of which 
works a large number of rituals, with a mass of other useful materials, 
will be found. Some portions of Martene are extracted by Micholot in 
chap, ii of his Originea du droit franjais (Paris, 1857); and many ritu- 
als, both of the East, and the West, are epitomized in Palmer, Origiiiea 
liturgicae (3d ed., Oxford, 1839), the use of which is facilitated by Beat. 
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Anatygis of Palmer's Orig. Lit. (Cambridge, 1856), Some of the earli- 
est Christian socromenlario, the eleventh -century ritual of Reanes, and 
various other medieval ordinen are republished bj Dieckhoff, Die 
Jcirchliche Trauung (Rostock, 1878). Sohm, Ekeschliessung, gives the 
Rennes service above named, as well as tbo»o mentioned in Bibliographi- 
cal Note VI; and the principal parts of the twelfth century "Pontifical 
ou rituel de lira" ara quoted by lAon Gautier in his fascinating book 
La cJicvalerie iParis, 1884), where may be found the best and most de- 
tailed account existing of the rites an<I social luiages connected with a 
medieval French marriage. Host important of all for the present pur- 
pose, however, are the ancient Bnglish liturgies, That of BarumtSalifi- 
bury) is published by MBskell,Monumentari{uaItaeccte«H(«an])iItcanae 
(Oxford, 1882), with the eesential clauses of the Vork service in the 
margin; while the rituals of Salisbury, York, and Hereford, together 
with extracts from ten other marriage services, ranging all the way 
from the eighth to the fifteenth century, are contained in Vol. LXIU 
of the Surtees Society PuWiead'oiis (London, 1875). With these may 
be compared the Catholic forms in the Rituale rontanorum PauH 
Qiiinti (Rome, 1816); and those of the Reformation in the Lxturgie* of 
Edmird VI. (Cambridge, 1844); and the Liturgies of Elizabeth (Cam- 
bridge, 1847), both in the publications of the Parker Society. The 
earlier of these may also be found in the "First" Book of Common 
Prayer, 1549 (exact reprint, black letter, London, 1844); or in the 
"Second" Book of CoTitmon Prayer, reprinted in the same style at 
London in the same year. With these collections will be found useful 
Lathbury, History of the Book of Common Prayer (2d ed., Oxford and 
London, 1859); and Daniel, The Prayer Book (London, 1877). The 
marriage rituals of the modern Greek, Roman, and English churches 
arc given in Bingham (J. P.), The Christian Marriage Ceremony (New 
York, 1871); and theEnglisbsorvice, with discussion, may also be found 
in Tegg, The Knot 2*i«i (London, 1877); and Moore, How to £e Jtfamed 
(London, 1800). 

The principal sources for the study of the Council of Trent are 
Richter-Schulto, Carionei et decreti concilii tridentini (Leipaig, 
1853); Theiner, ^Icta genuina eoncilii tridentini (Zagrabrae, Croatiae, 
1874); Father Sarpi (Pietro Soave Polano), Bixtorie of the Council 
of Trent (London, 1620), opposing the action of the Council; and 
his antagonist Pallavicino, Istoria del Concilio di Trento (Rome, 
1833); or the Latin version of the same by Giattino (Antwerp, 1870). 
A convenient collection on this subject is Waterworth, Canons and 
Decrees of the Council of Trent (New York, 1848); while valuable 
monographs are Sails, Die Publikation des tridentinischen Rechts der 
Eheschlietsiing (Basel, 1888); Leinz, Die Ehevorschrtft des Concitt von 
Trient (Freiburg, 1888); Fleiner, Die tridentinische Ehevorachrift 
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(Leipzig, 1S92]; and Meurer, "Die rechtliche Natur des trid. Matri- 
monial-Dec rets," in ZKE., XXII (Freiburg, 1889). The action ot the 
Council ia treated in E^mein, Le martage en droit canonique (Paris, 
1891); Madan, Thelyphthora (London, 1781); Bohn, Political Cyclopmdia 
(London, 1860); as also by Sahm and Friodberg. Proudo's Lectwet on 
the Council of Trent (New York, 1896) are too general to be ot value tor 
the present subject. 

For the great case ot Regina v. Millie, historically eo surprieing, the 
Report of the Cases of Regina v. Millis et Regina v. Carroll in the 
Queen's Bench. Ireland (Dublin, 1842); and 10 Clark and Finnelly, Re- 
ports of Cases Decided in the Rome of Lords, are iDdiBpcnaable. In 
connection therewith read Sir John Stoddart, Observations an the 
Opinion (London, 1844); his Letter to Lord Brougham (London, 18M); 
and Elphinstone's paper in the Law Quarterly Review, V (London, 
1880). To supplement these may be consulted the Jesuit Sanchez's 
t.reai\Biei, Disputationum de matrimonii «acrai7ien to (Venice. 1625); the 
older handbook ot Ljndwood, Provincials (n- p., 1Q06; or Oxford, 1779): 
and, in general, Bishop, Marriage, Divorce, and Separation (Chicago, 
1891); Stephens, Laws of the Clergy (London, 1848); Reeves, History 
of the English Common Late, IV; Bright, Husband and Wife (New 
York, 1850); the concise and accurate discussion of Pollock and Mait- 
land. History of the English Law, II; and the masterly inreatigation 
of Friedborg in hia Eheschliessung. For the more celebrated earlier 
cases with which the judgments in the Queen v. Iilillis are not in har- 
mony see 1 Roll, Abridgement, 353 (Foxcroffa case, ca. 1282); Year Book 
34 Edward I. (Delheith'a case, 1305); 2 Haggard, Consistory Reports, 
54-137 (Dalrymple v. Dalrymple, 1811); 2 Coke's Reports, 3K-59 (Bunt- 
ing V. Lepingwell); especially the numerous decisions in Hale's unique 
Precedents and Proceedings in Criminal Causes, 1475-1640 (London, 
1847); and compare the later case of Beamish v. Beamish, 1859-61, in 
Clark, 9 House of Lords Cases (Boston, 1871), which follows the prece- 
dent in QueeD v. MtUis, giving a history of matrimonial laws from 
Anglo-Saxon times. On this decision there is a very instructive passage 
in Pollock, First Book of Jurisprudence (London, 1896). On Dalrymple 
V. Dalrymple consult Dodson'e Report of the Judgment of Sir William 
Scott (London, IBll). See further the note at the close of this chapter. 

At the head ot all scientific historical writers on the rise ot ecclesi- 
astical marriage is Sohm whose main thesis, that the early canon law 
ot the marriage contract rests on the principles of Qorman custom, has 
fairly withstood the test ot criticism. His principal work on this sub- 
ject, Eheschliessung, elsewhere mentioned, is supplemented by the Zur 
Trauungsfrage (Heilbronn, 1879), and the Obligatoriscke Civilehe 
(Weimar, 1680); and in these he has proved beyond reasonable doubt 
that the legal participation of the church in the nuptial celebration is 
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of late origin. Agreeing with Sohm in his main conclusion, but differ- 
ing on some queations, is Schubert, Die evangelitche Trauung (Berlin, 
1800): nnd he is in part BDticipated b; Biener in the much esrlier 
"Buitr&ga zu der Goschichte der CivJlehe," in Zeitschrt/t ftir deuUchea 
Rechi und Rechtimitaenichaft, XX, Ilfl-M (TObingen, 1861), He is 
etoutly opposed on all the main points in Sehling's able monograph. 
Die Unterseheidung der VerldbniBxe im kanonischen Reeht (Leipsig, 
1887); and also, especially regarding the late origin of the It^gal ecclesi- 
astical celebration, bj Dieckhoff in the work already mentioned, as 
also in hia Civilehe wnd kirckliehe Trauung (Rostock, 1880); Moy. 
Bhertcht der Ckriaten (B«gensburg, 1833), had already taken the some 
view; Bcheurl holda a medial position in "Consensus facit nuptias," 
ZKR., XXII, 289-86 (Freiburg, 1889]; which paper was preceded by his 
Entwicklung des kirchlichen EheichliessungtrechU (Erlangeo, 1977), 
and the "Zur Geschichte des kirch. EheechliessungsrecbtB," ZKR., 
XV (Freiburg and TDbingen, 1880). The last-named article is criticised 
by Eierling, "Kleine Beitrflge," ibid., XVI, 288-316 (1881). In this con- 
nection read also Haase, Dat Oaterrecht der Ekegattin (Berlin, 1824), 
who anticipates Sohm on the nature ot the Roman nuptial celebration; 
Cremer, Die kirchliche Trauung (Berlin, 1875); idem, ** BQfgerliche 
Ehescblieesung und kirchliche Trauung," in Evangel. Eirchenteitung 
(1876j, Noa. 32-35; Lindner, "Die Heiligung der Ehe und die Trauung," 
ibid., Nos. 13-23; Bucbka, "Die Bedeutung der kirch. Traaung," 
ZKR., XVII (Freiburg and TObingen, 1882); Kahl, "Civilehe und 
kirch. Qewissen." ibid., XVIII, 295-307 (1883); Freisen, OetehiekU dea 
tanonischsn Ehereehtt (Tubingen, 1888). 

Friedberg's EheschlieiKvng, supplemented by the Zur OttchichU 
der Ehe»ehlie»sung, the Lehrhtteh det katkolisehfn uiid evangeliichen 
Kirckenrechts (2d ed. Leipzig, 1884), and the Oeachichte der doHehe 
{Berlin, 1877), is a mine of information at every point; and his conclu- 
siona as to the validity of clandeittine contracts de praesenti have been 
accepted by Pollock and Moitland in their Sistory of English Law 
(Cambridge, 1895). Mnkowor'BConstitutionidHiatoTT/aTldCoiutitution 
of the Church of Eitgland (London, 1895) is by far the best work on his 
aubject, the extracts from the sources and the full bibliographical ap- 
paratus being of the greatest aaaiatance to the investigator. 

In spite of its notorious inaccuracy, Bingham's Origine* eecleH- 
aiticae (London, n. d.) is still of service. Conservative discussions may 
also be found in Gonchl, Darstellang der kirch.-ehriit. Ehegeaelte 
(Afichaffenburg, 1832); Hildebrand, De nuptiig veterum chrittiaTwrum 
tHelmstadt, 1701); Moy, Eherecht der Christen mentioned above; and 
PbilltpR, LehrbucAdesiLircA<Tn7-etiAfi((3ded.,Regenaburg, 1881). Zhish- 
man's Da» Ekerecht der orientalinAen Kirehe (Vienna, 1864} is the 
standard treatise on the subject. 
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In general, beeideB tbn works of Beaucbet, lioening, Spirgatis, 
M^ril, Lingard, Schmid, Thorpe. Liebermann, and others already men- 
tioned in Bibliographical Note VI, eome usetul matter lor the present 
chapter may be tound in Parker, De antiquitate britannicae eecleiiae 
(London, 1729); Klain, Da» EheverlObniss (Straasburg, 1881J; Riedler, 
Bedivgte Eheschlieamrig (Kempten, 1892); Freiaen, Oescbiehte des 
earumiBchen EherechU (TQbingen, 1688); itUm, in Arehiv f&r katho- 
iiaehea Kirchenrecht, LIII, 369 S.] 

I. THE PBrMITIVE CHBIBTIAN BENEDICTION, THE BEIDE-MA88, 
AND THE CELEBBATION AD OSTIUM ECCLE8IAB 

It is a noteworthy fact that the early church accepted and 
eanctioQed the existing temporal forma of marriage. Her 
energy was directed mainly to the task of enforcing her own 
rules relating to marriage disabilitiee, eufh as those arising i 
in affinity or nearness of kin ; to devising restraints upon I 
the freedom of divorce and second marriage; and to admin- f 
istering matrimonial judicature.' But the esisting legal ;' 
character and the popular forms of betrothal and nuptiaU 
were not distorbod. During the period preceding the Teu- 
tonic invasion, speaking broadly, the church adhered to the 
Roman law and custom; thereafter those of the Germans, 
even when the marriage consisted in the formal sale and 
traditiou of the bride, were accepted.' The betrothal of the 1 
early canon law is, therefore, the Roman betrothaL It is a | 
consentsus spmisalituis, or free agreement between the man ^ 
and the woman. Legally it is a pactum de conirakendo, or 



11.15. 

'SOBH, op. cit., tot ff. That the chamh adoptad the BomoD marrlaga fornis U 
the ■cuerallr accepted tIow: me SsHUija, C»Ienrheuluii(r der CerUAniac, Zi ff.; 
SrifUBSBT, Die ecaiieel. Tratiiinir. 4 ff.; ScHBtitiL. EnltuMlung dti kircK. BhaehUe*' 
tuHotrrehU, t ff.; idem, " CaasenBIls faclt Duptlas." ZKR.. XStl, »» ff.; BiBNU, 
"Beitrlge,"ihtd., XX, 119,13)! Bicitteb-Dotk-Kahi,, teArbwfc, 1(CT.1030; Lohkiho, 
OaeK. lUtdeuUch. KirrhenrecM: lI..'K8ff.: DiKCunonr, ZirrklicAo TramiTiff, ISS.; 
Hot. EliereeM der Ckriiten, 94 ff., SIS ff .. X^^ ff. 

On the other bend, Fkeibeh, in AreMc fUr kath. Klrchenrtcht, LITI. MOff., 
holdg that the earlr ChriBtians toUowed malnlj JewUb eoiton. Qf. IdfM, OtKlUchU 
df canon. G'herarU*, 13) ff. 
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promise for future joining in marriage, which may be dis- 
solved at the pleasure of either party.' It creates no obliga- 
tion which can give rise to action for damage or fulfilment' 
It does not constitute even the initiation of marriage. The 
marriage begins with the nuptials or actual yedded Ufa, 
which gives expression to the consensus nitptialis, or mutual 
will of the parties to be husband and wife ;' though, doubtless, 
the church demands parental consent, without making it 
absolutely essential.' On the other hand, it has been demon- 
strated by Sohm, contrary to the view previously accepted, 



I; KJ.BIN, DtuEht- 



■ Dig., uiii. t: 

s By the older Bomui Ibw tbe betrothal was la (orm a contract by tUpulalio, 
and there iraa na actlun tor damago In case o( uonfulfllmeat: QcLLHia. SocUt 
oHicd*. IT, 4 ; Smith, Diet, of Gntk and Koman Antiquitirt. II, 139, IM. The later 
lavgarenoBUchactioD: Dig., xiiii, tit. 1,10: Corpvt jv,Tiaciv.,l. 2S1; Oodrx, V. 5; 
IhoDRb to eutor Into tvo belbrothals at once was held to cooatltnM iVmf o. tha 
aama aa two marriaKaa: Qi'lf., Hi. tit. ii, 1: Cnrpiu^™ c/e., 1, ». qf. LVDU^W, 
Id Diet. Chritl. Aaliq., I, SOS; KLEHf, Dot KhcvtrlOiniiM, 22 S., tfi, ISSi BiEi>i.Ea, 
Stdinatt ShfwUieuttnp. 11, 12; Scaacst.. Enlwlcklwie, »-ll i IiOJCmna, Ottehlclitt 
da dtutich. KirchenrechU, II, 3SB, 570. who ahowa Chat after the third oentiUT the 
batrotba] beoena more unportaot In^ Ronau law ; SebIiINO, Dntcrtclteiilune. 20, 21. 
notes; Rkir. DairOm. Privatrtrht,lt».lfO: BBiaMNica. De ritwnupfinruin (Parii, 
laiU). 1 S. ; Beaucbet. £jlule. 11 S. ; Scbubekt, Dit eaatifiel. Trauung. 11. notee. 

'But Booh. Bhifhlieaung, 110, whowaapreeeded brOLOFB.GatemcM, I, Vlfl.. 
ooateods. against the commoo interpretation of the mailm eomentta /acit nitp- 
lioM. that a meialy " formlesa " comeam not followed by actual wedded life is not 
safflciont to cuoatituto a Bomaa marriage. That would be praetieulty a corttenwu* 
■poHJUitifiu or Botnao betrothal. On the other hand, SEnLina, Untericheidurig der 
Va-UUmiiae, 7 S.. 138 B.. I.'i7 B.. insbta that by the Romao law a (ormloaa nuptial ood- 
tract, whether foUowod by cohabitation or not. eonstitutec a binding marriage. 
Such also <a the view of DiKCKHOrF. Eirrh. Trauung, IS ; SCBUBEBT. Die tvanoel. 
Trauunp, 4 II., 11 ; and ScBEUBL, Enlwicklung, 11. But Scbedbl. " CouMtnsns taeit 
nuptlaa," ZKB.. XXII, 869 ff., agrees with Sohm, In effect, though not aTowadlj, 
For, while he says that mairiage by confaTTtalio. tot example, icoald be ■ *alid maf- 
riage, eien If the parties never lived toirether. yet the Boman law, he points oat. 
does not reveal tbe evils ot elaedesCiae unions, becauae the tormlesis nuptial promise 
implied the common wedded life. Cf. also Bibblinq, "Kleine Beitrtge." ZXg., 
XVI, 288 ft., who ciiciclsos Scbeurl; Fatasmm . Oeichichlt da cnn. EhereohU, 101 S.; 
BDd Bbih, Cm rtm. PrivatrtcM [183fl), 188, 18B. 

• " For even on earth children do not righttolly and lawtolty wed without theli 
father's consent."— TiBTULLiAN, To Sii IT^f'e. Book 11, c. Till: AnleSicme Faihert, 
TV, 48. Acoording to Ui.nAH. io Dig., 1, tit. ivii, L 3D, " Nnptias Doa aoneubltu, 
sed ooasensua tacit, " Bat PADLU8, ibid., iilil, tit, 11. 1. 2. shows that the ctmeensaa 
"must be atnuca that of the parties themselves, aad of Cbose in whose poteataa Utei 
are." See tbe cicellent article ot LdDLOW, in Did. Chriit. Aniiq., I. t33-SB. 
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that the two betrothals of the mediteval canon law are based 
on the German betrothal.' K not the marriage itself, it is 
nevertheless, as already seen, an act for joining in marriage 
which is not easily dissolved. 

The only innovation effected by the primitive church was 
of a purely religious charactef. Though she might content 
herself with the Roman or the Germanic forms of marriage, 
there remained an "ethical mission" peculiarly her own. 
"In order at the very outset to fill the wedded life with the 
blessing and spirit of the Christian life, the church, without 
reference to the matrimonial law in force, demanded of her 
members that the very beginning of marriage should be 
placed under the word of God and be hallowed by its 
power."' Hence, from the first century onward, we find 
evidence of a priestly benediction usually in connection with , 
the betrothal and probably with the nuptials.' Thus Igna- 
tius declares that it "becomes both men and women who 
marry, to form their union with the approval of the bishop," 

1 BOBH. £h«cAIie>tunj). 107-52j idem. Trnuung un^ Verlobung.SH-KS, Id opiio- 
■ itlon tn Sobm'a view. SEBI.IMO, (7nterirheidHn« der VtrUbni—i, IX ff.. IBS 0., coQ- 
teiiil9 that tbe •pomalia (betrothal and nuptinl promiBeB) ot tbs mediieTal canon Uir 
■re derJTod from tha law of Bome. Bach also is tha pogltloa of ZoBFrL, DttiltcKe 
Rcf'AWecKMi'Ue (Ith sd.}. Ill, Bg Bl fl.; Schclte, HaiuUwch da kalh. EkerecM* 
(IBM), 87, ns; Waj-teb. Kirchenrceht (ULh od.), S 3U; and Loasmo, Oaeh. da 
deutKh. KirehenrecUi,Il,em.tol]ov!iugSobia in the ma id. actujBBBT. Die evangel. 
Trat>iinir,S7.taka9a medial position : " die Kirche bildeto Ihr eisenee KeebC In Aoleh- 
nuDgandaadentsohe Rechtaus." Scbboki.. Cntwitfrltinii, (13, 91. B5 B.,paMiiiH: idem. 
Dot gemeine dcaUcht Ekerecht, 14, IR. rsTiewa and criticises Sohm oa TBrioos points. 
TBUDBBia, rcT-lobuni; und TVauHup, £1, eontrar7tathepoiiitiuu taken iD£li«cMi»- 
HMg. S, S(G. accepts Sohm's tIdw, but with reMnstlanE. Sos also hla Lthrbveh, 339 ff. 

>Som, EheKhlieinino, 107, 108. Cf. idem, Ob. Civilehe, 25-. sod ScbdBKBt, Die 
eeangti. TraUMng. E> ff., who agrees wltb Sohm. Tbe coasarratite Tiew ol the nli- 
gions character of ratly Cbrlallaa marriage 1* represented bj Kluh. EhtveTUbnia, 
KB.; DiBCKnorr. Diekirck. Trauune, 20 B., pouim. 

• ThacDslomot beaedletion mar have been lufloenoed b|r Jovlth pracllee, The 
Habrewbeiiediotuin vaaitlTeii "sotDeeesiarUr by a priest, bnt br the eldest friend 
or nialiie pniBoat": Mbybide, in Diet ChriiL Anlin., II. U07, wbo gives tbe bene- 
didtion ID abridged rorm. Cf. Sku>en, Uxor tbraica, II, 12. 

On the teachings of tbe Christian fatbers aa to the torm or marrlase Me Uab- 
TCKB, De rUibut. II, lib. I, o. i», IBO-H: SelHEN. Vior ebraiea, 1J9-S», SflS-W, posnin ; 
ScHDBEBT, Die CDoniKl. Trauune. 4 B. : LoEKIKa, Geirh. da deutich Kirrhenrechlt, 
n, KJSe.: DiECBUOFF, Die kirch. Trniiuiitj. 20ff.: FaiitDBEBO, LehTtmcb, SSH B.i 
Phillifb, LehrbucH. (113 a. ; BiSNEB, '■ Beitr»ae," ZKR.. S5, 119-27. 
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that it m*j be according to God.' TertalluDi speaks of ■ar- 
aage hmng "reqaested" of bisbope, preebjtess, sr deaeoaa;:* 
■■d be BboWB in another place that pabticitj via ■■ iapac- 
toit iDotire for enconraging tinions ^'in pneoiee of Ae 
dbsrcb." * In a somewhat obscure passage at Ae taoatHB 
attlfiMi il to bis wife, which is much relied npon hjm 
dotal wril^n, he exclaims : "How shonld ve be ■ 
to wt forth the bliss of that marriage which tfae i 
bfiogi about, and the oblation confirms, and the k 
•ealf, angftls proclaim, the Father ratifies ?*' * I 
1 1 \tg$l importance is given to the benediction vfaid il % 

I not K«m to have gained ontil c^ntories later.^ A s 
doubt attaches to tbe words of Ambrose, who, ^ 
against mixed marriagee, snj^: "For aince marriage fl 
■bonld be sanctified by the priestly veil and bj benedictaoo, 

/ bow can that be called a marriage where there is so agiee- 
Bumt of faith V * Bnt, " as Selden has obeerred, the Hke 
beoedictiona were often claimed in behalf of many other 
kinds of contract besides that of marriage — a sale, tor 
iturtance."' In the eastern chnrcb likewifie the letters of 

, Gregory Nazienzen and the silence of Chrysostom ehow that 
tbe benediction was without legal significance.* By the 

I BotDan law no betrothal or nuptial ceremonial is prescribed. 
Tbe solemnities were determined by local custom ; and these 
tbe early Christians were willing to acoepC For centuries 
a marriage liturgy was not adopted either in the East or in 

I UaxriDi, XpUIlt to Polgearji. TV : AitU-Xiixat FaOm. 1. 1&. 
■TcBm-LIA*, On Itomigimt, xi : Aiit-Kicemt Faltiit. IT. f., 
^TmtTCiAJAW.On Modertf.^: AfHt-yiegnm FatltTt,rV,TS. QT. MmKK, nL 
kO." In Die*- Chrit, Anti^.. n. lias, who think*. Mid* fana tha ntlciow 
■MStbm nicbt tbiu aTold U» TinlaUon of Un or tba (taM with «klA tk« 

!»Lem, on ■■ BniBdictliin," in Diet. CkruL Aatig., I, IB; tf. lb* Mwiinc in 
•,rv,48. 

k EE. ep. ID; l-CDUtw, lac tU. 
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the West.' According to TertnlUan, no "breath of idolatry" 
Bttaches even to the heathen ceremonies connected with 
espousals,' among which he mentions the ring, the liise, the 
veil, and the joining ot hands.* The ring came more and 
more nnder German influence to be used as an arrka.* 
Witaesses were required; and iu connection with the nup- 
tials we hear also of the "pomp" or procession to the bride- 
groom's home, and the "crowning" of the bride or the 
wedded pair, usually with flowers.' 

It seems probable, then, that during the first three or "i 
four centuries Christian marriages were not as a rule cele- 1 
brated in church.* The betrothal or nuptial benediction ■ 

I In both East and West, botvaontbc sixth and MTenthccotarlos^ LxiDi^vi. ibid. 

'TxBTDLi.iAN, On Idolatry, ivi; Ante-HUrHe Fathen, m, 71, Cf. Lcdlow, on 
•■BotrotbKl," op. cit., I, 203, 

•TxBTiri.LiAM, loc. Fif.: idoB, On IKe Veitingf^ Firviiu.ii: AHle-Nleeng Fathert, 
m. Til IV, S4. Oatheriagaoti Diet. CkTist. Antiq.,l,StS.UB.^tai II, Ul», ISOI, 
lor the kiss see ibid., II, BOS, W6. Br the Tbaodosi&n Code, lib. T, tit. S. leg, 16, ODS- 
hair ot the bridsgroom'B sifts, after bia death, wore dclirered to hia betrothed in 
CSM the botrotbsl were aeaJcd hf a ki»i othomise all was girea to his reli 
iliid., U, 1110. Id England, and elsewhere, the kiaa was a aharactDrisCiD or 

the ptieat: JSArrBESON. Bridu and BridaU, I, firVl; BbahD. Pop. A-ntiq., II, 13S-41. 
Cf. kiso atait.. Dim forma ei da umeet.'Si.!^: Spiboatib, rerlobuneund r«rmiU|. 
[HIV, Id, 17. Tbli Toil was oritflnBllr used at the betrothal, from the tlms ol which 
DeremoDj onward in early dars it was worn babitnallr b; the betrothed as well as 
by the married woman : Ucikice, Id Diet. Chriil. Aidig., It, IIOS, tlD». 

* LvDUtv. OD "Arrhut^," In Diet. CItriit. Antiq.. 1, 113-41 : Uetbici, ibid., II, llOfi. 
>Por the crowning In the eastern chonh seeZHlaaiiAn, Dot EhertcU dcr orient. 

ffirfkc, 135, l5a,BW8.i ^, BtiKTiSK, De ritiftu*. I, IZS, The crown waa made ot flow- 
ers. often of olire or myrtle, and sometimes of aiUor or gold. The cnatom appoars In 
the West, hot it became at length so important Id the East that the "whole marrlaga 
ttas called (he erowniog. hb in the We.'^t it was aalled the Teillng": Uktrick, Id 
Diet. Chritt. Antiq.. n,U<».nOS: cf. ibid.. I. 511. The pomp Is. of courss, the Grmk 
potnpa: PcfiTKL DK Coiii.ANaKH, .4nci>n( Cifv IBoaton, 1890). 55 S., oorrosponding tO 
the Boman Iradvetio and the Genaao Brauttauf. 

• PopaNicho1as(A. D.8G0], Inhisreptles totheBalgarians, vhobadasked hia 
ooonsel concerning marriage rites, aays concerning the nnptiftU: "First ot all the; 
are plaosd in the cboreh with otilatioDS, which thej have to make to God by tba 
hands o( (he priest, and so at last they recaiTo the benediction and the heayeoty 
Tell." On this letter aee Selden, Dxor ebraica. Lib. II,c. ny. Ill); Uabtehb, D* 
rilibiu, 1,131, 135; Dtbckhoff, Die Urrfi. Trauunp.lTff.; Siauchet, £(U[fr,St. From 
this ioCtar and the statements of the Fathers oonoeming (he twDOdiotiun, already 
mentioned, Uetkick, In Diet. Chriil. Antiq., 11, U09, 1101. conclndea, "There Is no 
raaaoaable doubt that the place In which Christians were ordinarily marrlBd was ■ 
ohuToh, lio soon Hi it became asfo and cuslomory for them (o must iu ohnrobos tor 
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was not essential to a valid marriage, however important it 
I may have been regarded from a religions point of view.' 
' Gradually it became an established custom for the newly 
j wedded pair, after solemnization of thd nuptials, to attend 
religious services in the church and partake of the sacra- 
ment, at the close of which the priest invoked a blessing 
upon the future married life. But at first the church ser- 
vice was the ordinary service; only after a considerable 
interval were phrases introduced into Ihe prayers especially 
applicable to the wedded pair.' ~ 
s. Thus stood the custom in the period immediately follow- 
ing the conversion of the Teutonic nations. The nuptials 
consisted of two distinct acts. The first was the gifia, or 
, traditional ceremony in the usual form. Thereafter, often 
on the day following the bridal nigijt,' the newly wedded 
! conple celebrated the brid&-masa {Brautmesse) and received 
the benediction of the priest. Bnt this religious act had 
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and there by local custom, Hn<i connected nltb the nnptiala (IVauunc) and not with 

HOFP, Dit kinh. Trauune.ZO a.. 30 fl., 47 ff., 65 «.. claims that from the earliest psriod 
among the Christiaoa it was castomary tor the priest t« btess the betrothal; and 
that at least from the fourth century Iba same is true of tha nnptialR. la his Zitr 
TroMungifraot., VI, note. SoHii Boeuis to aeeept Dleckboff'B tIsw, while donyinit any- 
thing but religious meuDiug to the bonodiction in either case. 

SiatdUS, EpM. ad Himcr., |4, mantiona a "benedictian or the priest at be- 
trothal, of sn aoleniD a nature as to make it sserileire fa tho betrothed woidhd to 
marr; auother man:" bnt this epistle maybe spurioDs: Metbick, In Diet. Ctriat. 
Anti^., n, 1108. Cy. Schbtki., EntwicUvng, !4, 25; Sbblino, Vnttrtcheiditiio, ZS. 
notes. llOj LoKNtNa, op. ctt., 11,573; and, for the eaatem church, ZHiaBKAH, Dot 
Kherahf dtr oritnl. Kirche, IX, 13S. ISO, 87Z, £89 ft., pouin. 

iSaau, ElieicMieaunB, Vil. This ata^ of the hrido-mass ia dlsetosed by tha 

tho Prankish church ia tbe niuth caDtary. 

»FBIBOBKBO.Efte«Mie««inc, 78-98, where Dumaroas proofs from Che mcdiaval 

Boom, op. cit., 159 n. 16. 
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no legal significaDce. No doubt it was performed by all 
good ChriBtians as a religious duty. The benediction was 
invoked on the married life, a fact of such immense etbicsl . 
importance, just as it was invoked on all important under- 1 
takingB. It was observed as a fitting solemnity for a believer 
and not as a part of the marriage. Therefore in the case of I 
second marriages it was omitted.' Broadly stated, the canoD 
law maintained the validity of all proper marriages solem- ' 
nized without the priestly benediction, though spiritual, 
punishment might be imposed for neglect of religious duty. 
Such is the view of Sohm, and it has been generally ac^ 
cepted.' Dieckhoff,' however, contests it at every point. He 
holds that from early days the priestly benediction, whether 
of betrothal or of nuptials, was an essential part of the 
Christian marriage celebration. In support of the theory, 
that originally the church really undertook to join persons 
in wedlock, he presents three services from Koman sacra- 
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Is tbe bsnediotioa is not allowsd ia oaBe of ■ «HH>nd mar. 
IB first marriags of one ur botb of tliB pertieB bad Dot 
; and lung paragraphB of tbe snrrice are deTotsd lo 
ini for thla, and to tbe still barder task of HbowioB bow 
a aacramsnt Bad ;et less holy thnn a first marriaoe- 
Tbis dilemma led to curious compromises, as in tha earviee OHsd at tbe marrlacs ot 
Ring EthelwnlfwItbJuditb.bla father's widow, in tbe yearSM; seethe service in 
Pkbtz. UoHMmenla. leg., I, iX: and Dieokbofv. Die kirch. Trauung. T3. 74. Od tbia 
topic compare the Vork, Samm, and Hereford rituals in Surtees Societr PuliUco' 
tioni, LSIlI,»-37. Appendix. 23, 24, 117. lU; and tbo Samm (Salisbury) ritual in 
11ABKSI.L, MonvmenCa rllwUia, I. 71-74; also Bitualt romanun Fault QuiHti, ISS; 
Uaktene, £>e ritibtu.ll, I£l,I£!j Ezcarp. EcBberU,9\: in Tborpe.Il.llO; Aei.fbic'b 
Oinoiu.g: (tiid.,II,3t7; Friedbriio, KAcwAliewuiv.Se; Schhid, Oeartie, SSS ; Bobm, 
Pol. Cgc., ni, 318. Selhek, Uxor ebraiea, II, c. 80, maiDUlns that tbe practice of 
celebrBiing nnptials boIorD a priest was not ecDoral amona primitiie Cliriatluis, 
This is declared an error b; Binobau, OrigiTia, VTI, 3SX S., who. like DieckhoS and 
most ecclBsiastical vritera, holds that tbo custom was general and obligatorj. 

ISOHM. Elutchlievuna, ICn B.. 153 B.;idem. Zur TraMnno^ragr, K S.; idem, 
Obligat. Ciitilehe,1!>B. Insutstauliat SKreomcat with Sobm are LoEHlNO, Oe»ch. del 
dcttlirk. Kirchmrrcht; D. ie»-eoa: Fbiedbebu, "Zur Gsschicbtc," ZA'R., I, S74 B.; 
Bunib, " Beitra«o," ibid., XX, 119-17 ; Schbobi., Enlwicklvne. HO B, Cf. BsAUcan, 
Stvdi, 30 S.; SciaadTTB, Ferlobung tiTuf Trativne, t (T.j Scucbkrt, Dit euonedl 
Trauunp, 14 B.; EuETOTH, Litvrgiiclu AbkOTtdlungen (Sd sd-.lSSS), I, IX B. 

tDtmcKBOTT, Die kirrh. lVa«unii,9ff.,4S.46 ff.,eSft.; idem, CIvilehe und Idnh, 
TrBHURe, 14 B. Unob aarlier, Uoi, KhencM Oer ChrlOen, '£0, HI. bad taken Um 
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mentaria of the age of Charles the Great' But it is by no 
meaaB certain that the words of the text relied upon for 
proof are not of too recent origin to be convincing as to 
early nsage; and if they really belong to the time assigned, 
they cannot, in face of other evidence, be accepted ae show- 
ing the general custom of the West, but rather, like the 
often-cited Capitulary,* of 802, as merely revealing the aim 
and desire of the church. 

The introduction of the bride-mass constitutea the second 
stage in the history of clerical marriage. In English his- 
tory it is represented by several spousal services which have 
been published by the Surtees Society,' They cover the 
period from the eighth to the eleventh century, beginning 
with the Pontifical of Egbert, archbishop of York (732-66) 
and ending with the Reile Boke of Darbye (en. 1050), now 
in the library of Corpus Cbristi College, Cambridge. These 
aervicea consist wholly of prayers and benedictions. There 
is no mention of the masa, though doubtless the husband 
and wife have already partaken of the communion before 
the service. Apparently the function of the priest is purely 
religious. It is merely an invocation" of the divine blessing 
upon the life of the newly wedded pair, and has no legal 
significance. The nuptials have already been solemnized, 
whether in the presence of the priest or not the formularies 
do not explain. 



I DmCBnoFT, Die kirch. Tramine, SB.: §a 
d Qcegoij I. Tbow, be tbluks, show Dot r 
irriage Blraadr cuDcladed, bob ssseiitially a 
Ticea aro att«> coatainod In Dahixl, Code 

4, n. i; 



la of PopBS Lbo, Oelulns, 
diiioe beaedlotloD of th« 
Dinft in tnarriBge." Tbase 
IS, I, Z57 a.; and that ot 



iCharlsB the Qroat in tbeCapitnlair ot«a£, c. 3S, Walteb, Corpmjvrii g«m., 
n,167,pre5crlbea tbeboDodictioDof thflnnptinlsbjapriDat; but this is thouglit to 
hBTB bad little effect. Tbe benediction is also reqaliwi bysoveral lalsncapitnlariH: 
PumBBKO, EhachUeiimg, RS, S9. On this deoreeof Mi see also Scbcbeet, Die 
aiaHgcLTrau.utm.W; BEADCHET,£hic(c. 30, St. 

JBnrteeB Bocietjf /V.lieQ(iui«. LSIH. Appondii, 151 ff. la tho Orrfo of Atch- 
biahop Esbert. tor InsCanw. a blesslus U iovolied upon tbo parties, the bridal 
ebamber, and the marriage bed ; uid the other Ordinu Ihere printed are o[ the aaioB 
B«ii«ral Ebaioatar. 



But already in the tenth century we reach the beginning 
of a third stage in the rise of the ecclesiaatical ceremony.' 
The nuptiale etill consist of two distinct acts. The first is 
the gifta proper, according to the usual tem|KiraI forms. It 
ia DO longer a strictly private transaction,' but it takes place 
- before the church door— ante ostium ecclesiae' — in t he p res- 
ence of the priest, who participates in the ceremony and closes 
it with his blessing. The second act consists in the entrance 
into the church and the celebration of the bride-mass, fol- 
lowed by a second benediction. But the gtfta, even in this 
stage, is temporal and not ecclesiastical. It occurs "before 
and not within the church," the motive usually assigned 
being to induce an immediate attendance ujxjn communion 
on the very day of the nuptials instead of after an intervaL 
In reality, however, the custom is but a recognition of the 
temporal nature of wedlock, which ought therefore to be 
celebrated before and not within the consecrated building.* 
That such was the prevailing custom throughout the western 
church during the Middle Ages is established by a mass of 
evidence of the most convincing character. Besides the 
testimony of chroniclers, historians, and literary men, WS] 
have that of the law-books and legal writers, lay and ecclesi- ■ 
astical, which make frequent mention of the assignment of 
the wife's dower at the church door during the nuptial cele- 



u chat tfaese phsMw of v 



lolosicallT ovatlap 






nnupfctu ccclerioe, ad font 



• "Bjr performiDg tha ciril rite ontside the wiiila of the chntiib tbey dectsnul 

iba eommoD law of tho land respecting ita meaDing and parpose."— jEjLFrKBsoit, 

AndoandSriilali. I.TiS. Thia Tiew is of course rajocbed by OlECKaorp, Die fci'rvA. 
TraiKiMfr. 7B, note, 76 S.. «bo reesrde tbo ecclpiJaBtieal transaction as a real eccletl. 

tiiiQ, •' Kleino Beitr&gp." ZKR., SVI, aS ff., who criticbes DiBTXHOFF [Civilrht tind 
kirrK. TVauunfrl, and Hgrous with Soira (Zur TramutatfTagi:, ID) that tha seeleai- 
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bratioii.' Moreover, many of the ancient rituals themselves 
have been preserved. All these "are unanimouB," aaya 
L6on Gautier, following Martene, "in placing the principal 
act of the marriage celebration, that ia to say the consent of 
' the parties, at the entrance or in the [jorch of the church;'" 

■ Qi.ANTii.LE. TToctaliti, lib. Ti. 0.1: Pnu.LiFa, II, 381. "Tba term dower U 
nsdl in (wo seniiea. Dowot in Clio eeDao in which it is coramonlir used means that 
which any Ires man at tho tlma oF his bsing affianced (tamporodeiiprinsatioulsJBileB 
to hla bride at the church door " : GLAHT11.I.S, li, e. 1, as tranalatad by Jobn Bkameb 
(London, ISIS}. Cf. also Seldbn, Ftfta, Ub. t, c 23, pp. S40, SU,- Bsactok, De 
Icgibui, lib. ii, a. 39 (fol. SS). Vol. II, U; Hokni, The liirrvr i4 JiuUcet (sd. 
Whittakbk, London, IfOS), II ; Fit/hkhbbbt, Hew NahLra Bntvium (Dublin, ITM). 
fSZ (ISO); Ebnohau, Summa porva, c. ii: "Bievia de dote ad ostinm eocluifte;" 
Seujeh, Uxor ebraica, IW, or in Opera, III, MO. 

Tbst the gi/la, or oelebration as b lemmral act, should take place before the 
cbnrch door ia thonni«hlT in hannooy with the earl; view that there pOTiBoatioD or 
preparation should be made (or the rileii or nervioe within the aaootnari. The 

the one hand and the sacred temple of Qod nn the other; see, foreiample, Old Sng. 
Uomitira, 1, 72, 73: children are to be baptized in holy church, " and their ffodfathera 
and godmothers are to answer tor them at the oburch-donr. Bud enter into pledg«a 
(eoTOnants) at the tont-RUinc, that they Bhould be beUeviog (faithful) men." This 
passage L< referred to in it Itiksi. AUenBlitch. Sprachprabm IBeriia, WIS), Tl.liia, 
at " chirchodure." Greoobt. In hU Pa*toraI Care, 1<M, IDS, rcterrins to the bracen 
bBBina before tbe Temple MupporCed by twolre oxen, saya the biehops when they 
"descend to wash tbe sins of their neighbors, when they oonresa, they impport, as It 
were, tbe basin before the cbnreh-door." Aeeurding to the Capitvta et /ragmetta 
Thealori, Thospk. ^ncuxC Lavrt (folio), S13, "81 in atrio ecclesiae quislibet 
injurUrerlt aliqaem presbyteram, vol ibidem aliqeod sacrileginm porpetrayerit, 
altar! et Domino oomponstur." With thU compare fiTBKLaEU. Lawi, VII, 13: 
Thobfr, Ancient Likm (folio), lU i Gbiuh. WOrterbuth. *. v. " Ktrchthor ; " Hduat, 
Hew Eng. Diet., Part V, We, at " ehnreh-door ; " Omtutum, I, *3, II, ISB. U01; 
Cdauceb. Prolan., 460: "Honsbondes at chirche dare she haddo fyre." See also 
WaknkOmici AMD Stbth. FranzOtiKha Verfatnins/tBachitlitt, II, ZS7; WbinbOi.p. 
DeutKha Frauen, I. 877, 878: WBITOItT, Workt, n. 481-M; fiHAND. Pop, AnI., II, 
133-35; jKAFFaEHON. Brida and BridaUi, I, IS-.IS: Sfiboatis, FtrlolruTtg umi 
7rauu>ij),I0, Zl; ScHUBEET, Dit vBOnt/el. Traiatng, 3). 

^L£oN Gautjee, La chevaterif, 424 n. 3: ap, Uaetbitb, De ritibut, vbo saya: 

abundant proof In tho sixteen i>nlin<> which he publishes, ibid., II, 127-44. Oaotiar 
eites alao ^TtSHNS Db Boukbon, ed. of Lecot db la Uabche, 3W: "Cam 
ducerctuT , . , , ad pairochiani . . . . d tttel nib parlicv eccletimt ul aixmsa ma ei 
amaentiret et maCrimoniam rntlficaretur per verba de praesentl, at morls est, et ale 
in eooloBia mutrimoiUDDi sulempniiaretur in mitme eelebrntiono et aliiii." Tbe Biuua 
writer makei a thorough examination of the "PontlBoal on rituet de lire" (pab- 
lished by Habteur, II, coll. 3&0-59, who assigns It to the twolttli century ),comparIt>s 
It with other riCnals, with illastratlons and proofs from many Bonrcas. In chaps. 
ix to xi inoluslye, entitled " Le mariage da chevalier " (op. cit.. 3U-4S0), Gaatier giTei 
a leamed and moat interesting discussion of medimral marriage ritps and ru^tnma. 
Compare Daniei,, Codex Ulurgicw: and tho summaries in Palbeb, OnVinej 
UtiHVicae, 1, 106 S. 
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and what is thus affirmed for the rituals of France is equally 
true for those of Germany^ and England. "In the first 
place/' runs the opening rubric of the Sarum Ordo ad 
faciendum sponaaliaf ''let the man and the woman stand 
before the church door in the presence of God, the priest, 
and the people, the man on the right of the woman, and the 
woman on the left of the man.'' Here the bride and groom 
remain during the nuptiricelebration, the assignment of the 
dower, and the closing benediction. Thereupon, as the rubric 
directs, ''let them enter the church as far as the steps of the 
altar," where, after a psalm, they are to prostrate themselves 
while a prayer is ^d in their behalf.' The usage of Sarum 
in this regard is typical, differing only in words and arrange- 
ment from that of York, Hereford, or the other churches. 
Indeed, marriage continues to be celebrated at the church 
door until the sixteenth century, the liturgies of Edward 
y I. and Elizabeth first requiring as a general observance the 
ceremony to be performed in the body of the church.' 

1 See SOHK, Eh€tekUe99ung^ 153-6S; and Fbzedbero, Ehe9chUe$aung, 37, 8S, who 
reach thia eonelnaion from an examination of the varions Snglish and continental 
ritoale; espedaUj the ritual of Bennea, ea. eleventh century, in Mastene, II, 127; 
also SOHK, op. eii,, 150, 100; Dieckhoff, Die kireh, Trauung^ 77, 78. 

3" Manual ad nsiim Samm,*^ in Sortees Society PubliccUum$, LXTII, Appendix, 
17-aO; also in Mabew,!., Manumenta rittutlia, 1, 50-77. Compare the rituals of York, 
Hereford, and the others contained in Surtees Society Public(Uion»^ LXm, 24 ff., 
US ff., 160 fl.; also the ''Bitnel de lire'* in L^n Gautixb, La cKevcUeHe, 424-31, as 
summarised in capitals in the margin ; and the ritual of Bennes in Mabtene, De 
riUtnu^ II, 127; or in SoHK, XhetekUeeaung^ 150, IflO: *^In primis veniat sacerdos ante 
ostium ecclesiae indutus alba atque stola cum benedicta aqua ; qua aspersa, inter- 
roget eo8 sapienter, ntmm legaliter copulari velint, et quaerat quomodo parentes 
non sint, ei dooeat quomodo simul in lege Domini viTcre debeant. Deinde faciat 
parentea aeeuU aiof est dare earn, atque sponsum dotaUtium dividere, cunctisque 

audientibus legere, ipenmque suae spcmsae libenter dare Qua finite, intrando 

in eceletiaMj m i mam ineipiat^''* etc 

tLitmnnf <>f Xdward VI. (Parker Society), 127; Liturgy of Elizabeth (Parker 
Society), 217. Compare Whxtoift, Defence of the Annoer^ II, 462, where he defends 
the requireoBent of the '*book,** Uiat *^ persons to be married shall come into the 
body of the church, with their friends and neighbours, there to be married,** against 
Thomas Cabtweioht in his Reply to the Anewer, lOR, sec. 2, who ridicules the pre- 
scribed cere—oniaL *' Likewise for marriage," says Cartwright, " he (the priest) 
eometh back again Into the body of the church, and for baptism unto the church- 
door: what comeliness, what decency, what edifying in thisi Decency (I say) in 
running and tmdging from place to place : edifying in standing in that place, and 
after that sort, iHhsrs bs can wotsi be beard and understanded.** 
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One of the very earliest rpferencee to the presence ot tfe 
prieet at the naptials is contained in the last tvo eeetkna of 
the old English ritual of the tenth centnrj already qooted 
in part,' and this ritual may be regarded as murkitig tbe 
transitioQ to the period nnder consideration. 

"8. At the nnptials there shall be a mass-priest by law; 
who shall with God's blessing bind their nnion to all pros- 
perity. 

"9. Well is it also to be looked to, that it be known, tiiat 
they, through kinship, be not too nearly allied; lest that be 
afterwards divided, which before was wrongly joined." ' 

It is evident, as Friedberg haa remarked, that the office 
of mass-prieet in this ritual is of no legal significance. Tlie 
invocation of a divine blessing is merely a religious act 
after the marriage is complete.' It is no more a part of the 
gijia than is the caution, in the last section, against mar- 
riage within the degrees of relationship forbidden by the 
canons. It is plain that in this formulary the betrothal and 
not the nuptials absorbs well-nigh the whole attention of the 
lawgiver. It is manifestly the thing of deepest concern; 
and in this the priest has no jjart.* 

According to Lingard, "there is no trace of any form of 
niarringe contract in ancient Engliab sacramentaries pre- 
vlouMly to tbe close of the twelfth century^ and the earliest 
mnntion of it appears in the constitntions of two English 
)irnluti'H, Richard Poere, bishop of Saruro, and Richard de 
Miirini-o, bishfip of Durham, who ordered the parish priests 
l,<i tiiftiOi the bridegroom this form, 'I tako thee N. for my 

I Till* la next to tho oldast msntlon, aftsr tbo OsrmBiiic conqnast, uF th« prlestlf 
hMIHUllwllii"! Uie flnt Is tha marriago of Judith to the Saiou kiae fUiDliruir, 85t, 
alMwIiBia mnutliiawl. 

■ MnitKlli. AnhmN VI, 3U, IBS: Thorpe, I, SiE, !»7. 

I. KhrtrKliemitg,3i: comiiara Livqakd, BiMtorji aiut AtUUtuUici ^ 
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wife,' and the bride a similar form, 'I take thee N. for my 
husband."" This statement, however, may now require some 
modification. Judging from its brevity and its condensed, 
ahnost crude, diction, the ritual publifhed by the Surtees 
Society from a pontifical in the library of Magdalen College, 
Oxford, may have originated at an earlier date in the twelfth ^f" 
centary;' and this aeema all the more probable, for French 
ritnale, in which the priest takes a leading part in directing 
the epouaal contract, are preserved from a still earlier period.' 
However this may be, the rituale of Sarum, York, and 
Hereford are among the most ancient, the most elaborate, 
and the most instructive which have anywhere been pre- 
served, those of Sarum and York having been in force from 
aboat the end of the twelfth century until 1549. They 
contain a rich store of material for the student of the mar- 
riage contract, carrying him back to the cradle of the Eng- 
lish race in the Saxon forests. Beneath the ecclesiastical 
covering, the adventitious mass of prayers, psalms, and 
benedictions, is a kernel of primitive Teutonic custom which 
he will at once recognize. 

The York service mny bo taken as a type, for it does , 
not differ in any important particular from the other two. 
In it the advance of the clergy is very marked. The 
priest directs or participates in the whole procedure. The 
ceremony takes place before the church door, as the rubric 
directs, the man standing "on the right of the woman and 
the woman on the left of the man."' Then the priest is 

'LofaAkO, op. eft., n, 10, ootei ap. Wilkths, Cmc., I, BiZ. 

tSnrtseaSociety PuAlicoCioiu.LXIII, AppDDiIix.160,161. Sea also tha " Bene- 
dlctio uuiDli, BponsI ot KpouBae" trom the Ely Ponllfical. Cuvbridge Dniianlty 
llbnry, of the twelttb century. ibUi,, IHI, 1S2. in which the pciext laada la blBsainM 
Iba rioff , aMigniDg the downr. sod directing lbs "giTUMC" ot the woman. It i* 
probabli a part ot a yory early rltaal. 

■ See the rltnsU ot Beoties, ea. eleTODtb oeDtory, oad de lire. tmUth osntar;, 
■ItMi); roterred to. 

pcpold. lir a ileittLi malieris et mulior a utiiiitrij viri " : Yack umatul, in Bortees 



H 



304 



Matbihonial Institutions 



to ask the banns in the mother- tongue, following the 
Latin formala prescribed in the ritual, first addresBing the 
people: 

" Lo, bretheren, we are comen here before God and his 
angels and all bis halowes, in the face and presence of oar 
moder holy Chyrche, for to coaple and to knyt these two 
bodyes togyder, that ia to eaye, of this man and of this 
woman, that they be from this tyme forthe, bat one body 
and two Bonles in the fayth and lawe of G-od and holy 
Chyrche, for to deeerue everlastynge lyfe what someaer that 
, they have done here before," 

I " I charge you on Goddes behalfe and holy Chirche, that 
if there be any of you that can say any thynge why these 
two may not lawfully be wedded togyder at this tyme, say it 
nowe outher pryuely or appertly, in helpynge of your soolea 
and theirs bothe." 

Secondly, addressing the man and the woman: 

"Also I charge yon both and eyther be your selfe, as ye 
wyli answer before God at the day of dome, that yf there be 
thynge done pryuely or openly, betwene yourselfe, or that 
ye knowe any lawfull lettyng why that ye may nat be wed- 
ded togyder at tbya tyme, say it nowe or we do any more to 
this mater.'" 

If no objection to the marriage is made, the priest, in 
several long [laragraphs of the service, explains the canoas 
relating to publication of banns, the times when the eccle- 
siastical celebration is forbidden, and the evils growing out 
of clandestine unions, with the penalty of three years' sua- 

Sooietx Publication*, LXIII, U. Cf. the Saram. Hereford, and WeUb ritaiUa, ibid.. 
AppenciJi, n, IIS, lB7i BboChflSaniiD ritual in Uasbbli.. 1.90. All thsse place Chv 
mao on ths right of the woman; but in "ono US. Mauoal of Sarum Uso (sarlr XTth 
eeotarj)," the woniBii "ataada no the right hand of the man": HoHiiBasoH, Id 
Hrelaoa Co Surtna Booiet; PviUcatiom, LUII, iviii. lii. 

I Compare the similar proTlBlona, In more arehalo words, in the SalbboTf 
manna) in tba British Uusenm: Uadeell, llontanenta rittiatia, t, G2-H, maigiD; 
and the Latin form there iciTea In the text. 
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pecBion from office for the priest who failB to prohibit such 
marriages in his parish. Then follows the essential act, the 
celebration of the sponaalia. This, as already mentioned, 
is in two distinct parts. The first part is the repetition of 
the betrothal per verba de futuro, the priest putting the 
vows in the form of a question to each party. He says to 
the man: 

".v., wylt thou haue this woman to thy wyte and looe her 
[and wirschip© hir'] and keep her, in Sykenes and in helthe, 
and in all other degrcse be to her as i husbaitde sholde be 
to his wyfe, and all other forsake for her, and holde the only 
to her to thy lyues ende." 

The man is to answer: "I wjlL" The priest then says 
to the woman: 

" i^., wylt thou hane this man to thy husbande, and to be 
buxum to hym [lut hym, obeye to him, and wirschipe' hym], 
seme hym and kejje hym in sykenes and in belthe: and in 
all other degrese be unto him as a wyfe shulde be to her 
husbande, and all other to forsake for hym, and holde the 
only to hym to thy lyues ende." 

The woman is to say: "I wyll." 

This closes the first part. The second part ia the gifla, 
or marriage properly so called, per verba de praesenti. The ■ 
priest says: "Who gyues me this wyfe?" "Then," runs the 
Latin rubric, "shall the woman be given away by her father 
or by a friend; if a maid, she shall have her hand bare; if 
a widow, she shall have it covered.' The man shall receive 
her to keep in God's faith and his own, as he has vowed 
before the priest; and holding her by the right hand with 

■ Tha wonls in the brackets io ths rormnls far botb pattlas ars tdded Id Uw 
Cainbrldee US. ot Che Vork ritnnl. 

) It wiU be nolod thai In the Cambridge HS. both tha man and tha woman 
promlBe la " wonhip." The same ia Cmn ol the mano-icrlpt BalUboi']' ritual io lb* 
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his right hand, he shall plight the woman his troth in words 
of the present tense, eaying after the priest: 

"Here I take thee N. to my wedded wyfe, to hane and 
to holde, at bedde and at borde, for fayrer for fooler, for 
better for warse, in sekeness and in hele, tyl dethe qb departe, 
and thereto I plyght the my trouthe;" and the woman makes 
the same vow in the eame words. 

"Then Bhall the man place gold, silver, and a ring upon 
a shield or a book. And the priest shall enquire whether 
the ring has already been blessed," If not, the priest is to 
bless it in prescribed form, and sprinkle it with holy water. 
Then follows a curious ceremony. The bridegroom "takee 
the ring with his three principal tingers, and says after the 
priest, beginning with the thumb of the bride, 'In nomine 
Fatria/ at the second finger, 'e( Filii;' at the third finger, 
'et Spiriius Sancti;'' at the fourth or middle finger, 'Amen;'''' 
and there he leaves the ring, because according to the 
Decree . . . . ' in the middle finger there is a certain vein 
extending to the heart.' " ' 

After this delicious bit of popular superstition, handed 
down to our own days from remote antiquity, the bride- 
groom, holding his bride by the hand, says after the priest: 
"With this rynge I wedde the, and with this golde and ailaer 
I honoure the, and with this gyft I dowe thee." 

The priest next "asks the dower of the woman." If "land 
is given her in the dower," the bride "prostrates herself at 
the feet of the bridegroom ;" but the York ritual does not go 

I This (ormnla U aommon to the eartj rltnaU. It is omittod Id the moderD ser. 
Tloe ot the EngllBh church, bot rstained iu the proseol Hobibd ritual: Bihsham 
Tin: Cftriidnn J«urriri(M Verenumy, ISO. 

i"Et ibi dimlttnt ■aDolain Becuudnm decrotnm ni. qnaestione y. Feminsa. ad 
flaam: guis In medico eat quaadam tbdb procedeOB imque nd cor"; p. Z7. Qf, 
QRATrAN'a Veertl^m, In RicutKB-FuKDHEaa, Cotjhu Jur. can., L The "veiik •!- 
tendiua to the heart" js likewise meptloDod in tho ritoab ot Eerstord and Samni, 
ud lu the Welsh tltual □( the afleunth cantur:r. The Sarntn ritnat adds: "et In 
■ouorltute ar^nti designatur inlcmn dUectio, quae semper later sus debet an» 
nceuH" : Sortoos Society PvJiUcatioat, LXIII, Appendix, 30. 
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eo far as one manuscript of the Sanim manual, in requiring 
that the woman shall "kiss the right foot" of her spouse.' 

The ceremony ends with prayer and benediction, followed 
by the entrance into the chnrcb for celebration of the bridal 



The historical significance of the ritual just analyzed is 
readily perceived.' In the ring, the gold, and the silver 
there is a plain racoguition of the arrha, though it was 
coming to be regarded as a kind of symbolical assignment of 
the wife's dower.' It is noticeable that the tradition is still 
conducted by the "father or a friend." It is a private lay 
transaction in which the priest has no legal part. He is still 
a mere orator, rather than a necessary actor, though there 
is a manifest effort to gain the recognition of the priestly 
office as essential to a Christian marriage. Marteue has 
pointed out that in all the early rituals the words vos con- 



'Thna n "MB. Maniul of Sarnm D»" 
doDcjr or not": "Tana procidat sponaa an 
deitcam; time erlgBt earn sponans": Sartei 
and BsNDKimOH. ibid., lii. Oa the York 
tbraita, 193 S.; aad (ho points diaeaseed are 
In Uaitkkb. 

iThls ritual also proTidw a form tot tbi 
Ibeiudieliolhatam) and the nnptlnl couch 
sponaa ad lectum perTen«riut, accedat Sacei 
iuscoDcludiog with tbe direction: "Tudcm 
tonu at thalamui" : 39. 10. Similar forma 
Baosor ritaala : anrteoa Soelaty PubUcatioit 
1, 7B, 71 n. «. 

■ Forasood sommary of tho Samin and 
tttne.Xft.; and see Iha ooreinonioa of 1S02 
Library." Manner, and CwfoiM, .«. 

• Thoi a mauUEcript maDuai of Salisbui 
prieitaara: "Loo this sold aod tbissilner ia 
■chal bana hure dower, tbi goodca. lif hi 
Haanu., Itonummta rituaUa. I, 5S u. 14 
Fmush custom a "reminiscenci)" of the « 
Salio law. mhen the bridegroom prooou 
daw,' be d^Kolf places in ths little pi 
moae;. threHn deniera. Nut being able 
and manors oonatituting the dower, he giT 
aocount of thli nsago as to ooin ipectal 



proridai, "whether there ia land in ths 
le pedes ejna, et deoMuletur pedem ejna 
raSocietj PuMicolioai. L£in,SD,Dole: 
and Saram titQala Bee Sei.i>bn, I'zor 

alt Ulustrated in the Ordina pabllsbed 






priestlf blessing of tt 

"Nocte vero seqnenti cum spoosiu et 
loeet bsDSdicat liialBmom^" thablaas- 
;anduu morem antiqanm thnrifloentiir 

:,LSIII, Appendix, ZS, SO, 120: Haskzli., 



rr nfie has tbia "curloua addition ; *^ the 
I ]eyd doun in alffuiCrin^ that the woman 
BO abide altnr thj discea": tul. IT; op. 
i. liton Gautibb fiods in the etmilar 
.arriaRe per •alidum el dcnariun of the 
ncei theaa words: 'Dr nion bienje VOUI 
irae ot the bride three pretty pieces of 
to put into ber luuids the fields, woods, 
e.a bpr Ita symbol. The; neat so tar OD 
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jungo^ are unknown. It is the "parties who marry them- 
selves." The matrimonial contract arises solely m their 
consent,' 



M 



[i^ 



Thus it appears that between the first and twelfth cen- 
turies the religiooa element in the marriage ceremony runs 
through three phases, not sharply defined by dates, but 
overlapping and blending; and for the sake of clearness it 
may be well to sammarize the history of this development 
before proceeding farther. (1) During about four centuries 
no liturgy was prescribed ; the ancient popular forms of con- 
tract were accepted ; the nuptials were usually celebrated in 
the home of the bride, less often in church ; and the priestly 
benediction, though doubtless commended as a religious 
duty, was not exacted by the church as essential to a legal 
or a canonical marriage. (2) Between about the end of the 
fourth century and the middle of the tenth the custom be- 
came well established for the newly wedded pair to attend 
religious service in the church to partake of the sacrament 
and receive the priestly benediction on their future married 
life; and this practice soon led to the institution of the 
regular bride-mass, containing phrases directly applicable to 
the nuptials. In the bride-mass may be fonnd the genesis 
of the ecclesiastical marriage liturgy; but it la a pnrely 
religious office and adds nothing to the validity of the private 
contract. (3) In the next phase, falling between the 
tenth and the twelfth centuries, the clergy makes rapid 
progress. An elaborate and imposing ritual is developed; the 

1 " I prononnoo that they be mao and wi[o together, in the name of the Father," 
etc. : Bitoal of the EoBlish aharch, In BmoBAH, Chrulian Marric 
" I Jola TOO tosethor in marriogo," eCo. : BomaD ritaal, ibid.. 178, 
similar phrases In all oar modem oeismonies. civil or religii 
of the eBSDDtiiil difleiOQce between the taoctiOD ot the magisl 
that of his medlctal piodooeasor. 

iLtON Oaotieb. La chcvnlerit, l^n. 1; ap, Habiene, L 
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priest, inheriting the functions of the ancient orator, directs 
the entire celebration; the nuptial ceremony takes place 
before the church door, and is followed by the bridal masB in 
the church itself; but even now the priest is a mere helper, 
and the religions service adds nothing to, nor its omiseioa 
takea nothing from, the validity of the nuptial contract. j 

The next and final step is comparatively easy and already / 
asaured. By the beginning of the thirteenth century the | 
western church had entered upon a fourth phase in respect I 
to the solemnization of marriage. This was facilitated, bc- • I 
cording to 8ohm,' by the custom, already mentioned, of i 
choosing any third person as guardian to officiate at the 
noptials, marking the transition from the ancient tradition 
through the natural guardian to the stage of BeU-gifla or 
tradition by the bride herself — a stage which is fairly being 
entered upon at the beginning of the thirteenth century. 
This new and more liberal form of lay tradition led directly 
to the gifta by the priest, or to ecclesiastical marriage 
properly so called.' , In the third stage of development the 
priest could not venture to interfere with the prerogative of 
the natural guardian )o give his ward in marriage. He 
oould at most assist as prator and bestow his benediction. 
But from the moment that custom sanctioned the choice of 
any third person in place of the father or other natural pro- 
tector, the clergy appropriated this function as their exclu- 
sive right. While the church " bestowed her blessing upon 
the tradition through the natural guardian, she directed 
against the lay chosen guardian her excommunication."* 
So at this point arose the antagonism between private and 
ecclesiastical marriage.' The motive of the church was 



B., 81 ff.; q/, FuxDSEBa, EACTeAWoiniBO. » B. 

'ibid.,iaiB..i'na. 



I SoBH, EhacKUeitiinB. 
ISOBK, OJI. clt„ 161. 

TraiuiiHr, was new. Tbis is Sohh's Tieo.oii. ciC, ITSff.. IgS, ai oppo9«d ti 
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, clearly twofold. While she very naturally strove to gain 
control of the nuptial celebration, to give more and more a 
religious form to the institution already declared by her to 
be a sacrament, she doubtless foresaw something of the evils 
which would ensue from clandestine or private unions, now 
that the consent of the parent or natural guardian was no 
longer necessary, as in early days, for a vahd marriage, and 
therefore began to legislate in the interest of publicity. 

Henceforth the rituals of the continent show plainly that 
marriage was usually celebrated by the priest and not merely 
in his- presence; though the ceremony still takes place at 
the church door. The parties no longer simply "marry 
themselves," repeating after the priest the solemn words of 
the nuptial vow; but in addition the priest "gives the woman 
to the man, saying in Latin words: I join you in the name 
of the Father, the Son, and the Holy Ghost. Amen;" and 
this formula, taken from a typical French ritual of the four- 
teenth century,' is never found, aa already explained, in the 
liturgies of the preceding period. It is highly important to 
note that these words of power on the part of the priest do 
not appear in the English service before the period of the 
Beformation. In the earlier as well as in the later rituals the 
parties are the real actors, although the priest is leader and 
teacher in the whole ceremony. At most, so far as the form 

i"TonD Bftoerdos dst earn Tiro dioens verbis Istinis; Gt ego cddjuiiko tob in 
nomiae Patrls et Fiiij et Spiiittis Saocti. Amea'': qaoted in Sohm, op. dt.. 18S. 
160, from a Buaen rittuU of the fourteenth ceutuij' !a Idartone'a collection. DtBDK- 
sort. Die Itirch. TrauHne. 82 IT., takes a dlSeiont Tiew. The Roaen ritual, he holds, 
ia oat a tyjilcal aerviDe. The priest does Dot Das gaia aa eesBoCially uew (uocUoti at 
the nu[itiais. His office has nlwars been aooeaaary to a Chrfatiau marriage. In 
addltloa to his orldual power o( joiaiD* in vedlock, ho merely adds tbe fanotioD 
eieccieed by the father or snardian in the rormal tradltjoa. UoreoTer, Diockhore 

eoDtineat was dot onlform Id tliis regard. Cf. Scbeubl, ETttmckluno, 110 9., who 

The laatsta^B otcTolntiODbBSDDt yet boea reached Id the eastern ohuroh. In 
the preseuoe of the priest the bride and groom betroth and gite themsetvos in mai. 
riago. The priest merely prays aad blesses: Sona. Ziir Trumno^rage. IB ff.; 

Qreok church see Uastsne, Dt rilibiu, II, 110-U. 
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ot tradition is concerned, evidence of a mere transition' 
from the third phase in the rise of eccIeaiaBtical marriage 
may be discerned. The priest does not step quite into the 
place of the father or other relative. He is not quite a 
"chosen guardian;" for he receives his power to "give" 
the bride to the bridegroom from the natural guardian or 
his representative, and not from the woman .herself. Thus, 
according to the ancient liturgy of York, the priest saye, 
"who gyues me this wyfe? Then the woman is given by 
her father or by a friend;"' and this transitional form in 
substance is still preserved iu the modem service of the 
English church,' But, apparently, the function of the priest 
in the gifta is more pronounced in the York manual than in 
any ot the other mediseval rituals which have been preserved. 
In some of them, as a matter of fact, it receives no mention 
at all.* 

1 Pointsd ont bj Sohm, EhtnUicnuno, ISt, 16S. 

iSartees Society Futlicatiom, LXIU, St. 

'"Whflgirath this womaii to be mtirHad to this manl Then iball thajglTe 
tbair troth to each other In thu manner. The miaiBtar reoairiog ths womui at her 
father's or trisDit's hoods," etc : Binohak, The CTirufian Marriage Ceremony. lU. 

• Thus the Hereford ritoal simply aars, after detlaration of the dowor, "et pater 

(Snilooa Societr PuhlitatiotiM. Lini, Appendix, 118). Simtlartjr tbe Pontifical ot 
Aniaatla, bishop of Bangor, of the thirteenth centnrr declares, " Primo dicatnr (do«) 
feminae, deinde detar" {ibid., 1S£): and thU form agrees sabstsatiallr with that of 
the Banle; Castle HisBoi of the same period (ibid,, 1S3). In the ritual of the 
BtteeDth.centnrT Harlelan MS., in the British Uasenm, after asLing the banna, " tba 
woman shall ba^feD in thlamaanar: SaperdoBDtrliuqneiOBDadexteiaapprBbunsa, 
Juagat oos similiter, sient facinnt go! flde oe obligant" (iftiil., 186); bat hero, of 

riage TOW of the parties. According to the Woish ritoal of the flfteeoth century, 
" the woman is girou by her father or by another friend " {ibid,, 167} ; and this .orm 
IsobseiTed io tbe Sarnra litiugy published buth by UA8SEI.L (JVonitnienfa, LW), 
and tbe Barteeg Society (LXIIt, Appendix, IB), while in one US. of the same eerrioe 
ths words "deinde detar [Ecclesias] temina a pntresuo, ye\ abamiclselui" (ibid,, 
tor. eit., 19) appear, thus Id eSect agreeing with tbe form of the York tnaaoaL An 
interesting lariatloa ocean la tbs Pnatlflcal of Magdalen College, Oifon), ot tbe 
twelfth oentury, where the priest does not recrive the woman from hur gnardlan, 
bot Joiiu iffit\ him in giving bcr to tbe husband: '^SaeerdoBet patrouas sponsae 
dent Ipoam aponso per deiteram " (ibid., 160). A ritual ot Arlea lea. 13C0) aSotds 
efldenee of a similar trans itioa Id the form of tradition: we tbe extract !d Sobk, 
BKacUieirung, Ui a.tJ; and compare on this subject Fbibobbko, fAeacMieMinv, 
3S, 82. On the Eogtisb celebration cf. JairrajaoK, Brida and £rldali, t, t»-m. 
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It appears, then, as regards the form of celebration, that 
previous to the Beformation the church had not made so 
great progress in England aa in many places on the conti- 
nent. The gifia is still essentiaUj the ancient private tra- 
dition, in which the priest has at moat a subordinate place ; 
and the words of power following, and as it were sealing, the 
nuptial vow do not appear. Still there is a decided gain ; for 
the whole procedure is given a religious character through 
the solemn prayers and benedictions, the authoritative defini- 
tions of the nature of marriage, and the stately ceremonial of 
the bridal mass, in all of which the priest is the central figure. 

If now, turning from the evidence afforded by the con- 
tent of the prescribed rituals, we examine the legislation of 
the church for enforcing the acceptance of these rituals, we 
shall reach a similar result. Stated broadly in advance, the 
English cauona created a sharp distinction between legality 
and validity. Lay marriages — that is, marriages solemnized 
without the intervention of the church, including clandestine 
onions as well as those privately contracted before witnesses 
with parental consent — were opposed to canonical marriages: 
and lay marriages were declared illegal under severe pen- 
altiee, even exeommuDication; while at the same time, if 
once contracted in words of the present tense, they were 
maintained as equally valid and equally sacramental in their 
nature with those celebrated according to the authorized 
litargy before the priest.' 

During the Anglo-Saxon period various orders and regu- 
lations commanding the benediction were passed. Theodore 

> Id gflneral, (or the eauomi rslatlUK to tho prleatlT benedloUon sad the ecelesf- 
aatleal celobrntinn aee Jobmbon. Collection of the Latoi and Cajunui of IJu CKiirth 
<^ Eagland. I. lOZ-. II. 19, 27, 64. S6. «. S40, SeS, 410{ Pehbekton'b historical sum- 
mania IOClakk AHi>FiMHBi.Li.61Sff. ; BudthcsDmmarleaof Uabeell, Jtfonumenfa 
riiHalia, I. colii»-ii : and MiKoWKE, Contl. Hut. of Chur-ih of Knglan't, MS, 214 n. 5. 
For tbe early period see the coIlectioDS oC Thorpe. Schmtd, Haddan and Stabbs, and 
WilkiuB. An aiflellent discnstion at thesubject ia glTea b; Polloce and Haitlind, 
Hill. Eng. Lam. II.SGlff.; and a rerrdsMiled treatneDt In FumnSRRO '8 fhMcUio- 
lunir.SSS., SOSff. 
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thus reqnires the priest, in the case of a first marriage, to 
celebrate the mosa, doubtless the ordinary service, and to 
aak a benediction upon both parties;' while by the ritual of 
the tenth century, already quoted, the nuptials are to be cele- 
brated before a mass-priest " who shall with God's blessing 
bind their union to all prosperity."* But after the Conquest 
more stringent measures were taken to secure publicity and 
enforce the observance of religious rites. Especially impor- 
tant is the celebrated constitution of Archbishop Lanfranc, 
alleged to have been enacted at the Conncil of Winchester 
in 1076, ordaining "that no man give his daughter or kins- 
woman in marriage without the priest's benediction," and 
declaring that otherwise "the marriage shall not be deemed 
legitimate but as fornication," ' Twenty-six years later, at 
the Council of London, an attempt was made by Anselm to 
put a check upon clandestine contracts, in a provision which 
really defines the principle governing the decisions of the 
ecclesiastical courts throughout the west. " Promises of 
marriage made between man and woman without witnesses" 
are declared to be "null if either party deny them." ' In 1175 
these acts were reinforced by a canon of Archbishop Richard, 
taken from the decrees of Pope Ormisdas (Hormisdas) of the 

t. c. 11, g1: Haddan AMD Stdbbb, Ctnineib, HI, 1ST: 

:h of Sng., 113, Ell a. S. 
iScnciD, Oaetie, Aab&ag VI, 392, 393; TaoBFE, .4ncicnt Late; T, ZSS-S1; 
Haiowbb. loc. cit. Cf. iliio the Exeerplionei EcQberti, o. 90 (or SB), Thokpb. II, IIO, 
nprnducins a cbdoq of theCoaucIl of Carthage rsquiring that " tba bridegroom sad 
bride be offered lii the fBreDU. and bridofulli. to raoaiT* tb« prieat'f bonedictioii": 
Jobksoh's Caitoiu. 1, 3S, nod the H>CBtted Catuma ^Ifrici (A. D. WE-lOOl), sec. 9, in 
TBO)m,n.S47, declaring that "thalBrmeii ma;, bowaiec, wilb the apmtle'g lean 
Ukeawifen second time; if his wife falls a any rmm him; but the canons forbid 
bleulog thereto and ba to ordered such man to do penance": Maeowbb, loc. cit. 

• "PraeMrea Btatatnm est, at nnllnB filiam snam. Tel cosnatsm, dot alicai, 
■bsgDa boaedictione sacerdotal!. Si alitor feoerot, noo ut logitimom ooaiuginm, sad 
Dt tomleitorlam. Judicabltur."— Pabeio, Dc aaHqvitate briiannicae teelttiae |Lon- 
doa, 1129), 113: sbo WiLSiNS, Concilia, I,3S7; Maioiteb, {oc.cit.; and traoalntedio 
JOBKMM'a Canon*, II, 19, Cf. Poi,i,oc< ahd Uaitlamd, Uiit. Eng. Law, 11, 368 n. !. 

• "mfideaintarrimmetmuliereni. occults et sine tostibns. de oonjugio daM, 
Mar."—Wu.axa.OimcUia,I,3Si: Joanacm, 
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jeor 514, ordering that "no faithful man, of what degree 
soever, marry in private, but in public, by receiving the 
priest's benediction. If any priest be discovered to have 
married any in private let him be suspended from his office 
for three years." ' By a constitution of Archbishop Walter, 
in the year 1200, it was further ordained that "no marriage 
be contracted without banns thrice published in church, nor 
between persons unknown;" and no marriage not publicly 
solemnized in face of the church is "to be allowed of, except 
by the special authority of the bishop." ' 

These measures, and others later enacted in a similar 
spirit,* have led to a serious misapprehension of the real 
doctrine of the canon law. From them it has been zeal- 
ously argued that the prescribed religious celebration was 
essential to a valid contract; and this view was strengthened 
by the decree of Innocent III. at the fourth Lateran council. 
1215, requiring the publication of banns as a general law 
of the western church, which by a similar error was under- 
stood to have ordained ecclesiastical marriage.* But in the 
light of history it seems clear that all which was intended 
by this decree, or by the constitution of Lanfranc and its 
successors, was to declare the unblessed marriage illegal, 
involving certain penalties or disadvantages, without touch- , 
ing its validity.' The lay courts, as will appear in the next 



iDd that 



1 JoHKBOH. CanOTU, n, S4. > /bid., 91. 

• BspocigJlrtheoansUtatLionof BsTDolds, 13SZ; thatofStiatl 
of Zoucbo, IWJ : ibid., UO, 3U, 195. HO, 411. 

iFbEKUBBKO. EhfchUmuno, 39, note, glraa B list of tho anthors makins tbli 
mietaks. " This belief is stated bj Blackstoaa, Oomment., 1. 439. and was in his Cims 
traditional among English lawrara. Appareatly it ceo be traced to Dr. OoldlDBbiun, 
a oanonist vbo was conanlted in the ease of Bunting v. LepiDgvell IMoore's Rtportt, 
1S9)": PoLLOOK anD Haitlajto, Biit. of Eng. Law, II, 388. MB, □ 



> Even the words of Laof rano, Btrong i 
marriage. " He does not sar Chat tho ddIi 
il wUl be f (mJuffiuHi/oni j^ alori urn . a d u ui ai 
vordBTsaall those of the PseDdo-Isldor 
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chapter, might deny full rights of dower and inheritance to 
the issue of such unions; but after the thirteenth century, 
RB well as before, marriages celebrated without the interven- 
tion of priest or magistrate were sustained by the church as 
binding. As already emphasized at the outset of this diB- 
cussion, the private, even secret, agreement of the parties, 
without consent of pareut or guardian, if expressed in words 
of the present tense, spotiaalta per verba de praesenti,^ 
though not followed by cohabitation, was held to constitute 
a valid marriage ; and it could be sustained against a subse- 
quent contract publicly celebrated according to ecclesiastical 
forms and followed by years of wedded life. This is 
unquestionably the doctrine of the canon law of western 
Christendom, as emphatically expressed in the decretal 
epistle of Alexander III. to the bishop of Norwich presently 
to be noticed;' and that it was accepted by the English 
courts as a part of the law of the land is established by 
conclusive evidence. Not until the Council of Trent, in the 
middle of the sixteenth century, was there any general legis- ■^ 
lation of the church to jnforce ecclesiastical rites. This 
council, after anathematizing those who deny that clandes- 
tine marriages theretofore contracted by the sole agreement 
of the parties and without parental consent are "true and 
valid," decreed, contrary to the opinion of fifty-six prelates, 
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D Tbe QDeou v. MiUla: 
vhlcb mBTTiAgDa wHboat the presonce of a pi 
almost immiHllalolj aftflrwarda came the caaons air 
meotioDed in the text), to guard oBSiDst tbe abuse ■ 
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the popes, against tbe ecclesiastieal law of Eoglai 
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that thenceforward all marriages not contracted in the pres- 
ence of a priest and two or three witnesses shall be void.' 
This decree was not accepted in England, and "clandestine" 
marriages continued to be valid until the middle of the 
eighteenth century; and until 1856, in Scotland, as is well 
known, the mere consent of the parties, however espressed, 
constituted a binding marriage,' 

It foUowa that the unanimous opinion of the English 
judges in the great case of the Queen v. Millis, 1844, 
against the validity of a marriage not celebrated before an 
ordained priest of the established church, is not supported 
by the evidence of history aa revealed in the doctrines of 
the canon law and in the action of the ecclesiastical courts 
during six centuries.' The following are the main facts in 
the history of this famous suit: In January, 1829, at Ban- 
bridge, county of Down, Ireland, George Millis and Hester 
Graham "entered into a contract of present marriage" in 
the presence of John Johnstone, the "placed and regular 

>BoHN, /"ol. Ci/c. m. 319, £0. Fbisdbsb«, ElietckUaiuito, 123, ISl, gins ths 
Mxt of Ibedeotoe; anil hia second book. 101-50. contains aa in torestiag blitocr ottba 
pnwHdinga of tbs oooocll on tbe sQbject of marriBge. An EngtinbTersion oftbs 
text of ths decree maj be found in Watekwokth, Caitoiu and Decreet qf Ike Onattil 
q^ Trent, 196-99, vbo also describes the plooeadiogs (ccuI-uxtI). Qf. SAUi. I>te 
PubUkatioa dtt trid. Redtln der EHewftfiewuno, 3 B. ; Fluns*, Die Iridtmt, aAeoor- 
wchrift.lB,; Ba>tKiit,LemariaffctitilToilca7ioniqut,11,Ui-!^: tiM>\ii, TheltphlH/yra, 
m, 238 B. SoQH, EhachliatuRo, 187-46, shows that the Tildentiiiooi still milDtaina 

For the sources see the oolleations of Theinorand Bicbtec.Sohnlte and theworki 
of Sarpl and Pallaviclno moDtlooed Id BiblioKraphical Note VII. 

iOd Scotch marriages see Edoajc, MaTTiaget in Olden Tinie:iU-2Cat WAi-nm, 
Bcotch Marriaga; Qv^si, Marriage and Family Rclafioni, JMS.: HaHHICK, The 
ItarriaeeLaK, 221 S.; FetxaBEKO, fheichrianinir, S7,S8, 420, 421.1S;-SS: BoHN, Pol. 
Ci/c., Ill, 32Bi Stufbenb. Zxiu^a af the Clerffg. I. fl~3, OSS; Bobsbtson, SrUT/c, Srilan- 
men. XV. 587; Kent, Ctommenlan'n. n, 90. (y. Bspecially (ba case of Delrrmple v. 
Dalrymple, in 2 HAOdAKD's COfuuforv BeporU, M-137. 

' Sea the cases mentioned in the Bibliogrspbieal Note «t the head of tMs efaaptar. 
Of course, moat of tbo decisions are cited and elaboralalj discD9.3ed bj the connael 
■ndludges in QDeoncUillis and Beamish c. Beamieh. An important case is gimi 
ia Baroard Law Eemea. VI, U. Cf. SwIMBDBHB, Qf Spoutali, IS, 1«, IBS, pawm; 
and espeoiallr Hale's rrecedenli atut Froaredinffi in CViniinoI Lam, UTS-ie», 

taining a mass of most interefitia^ and convincing eTldeace relating to the sabjeot 
(see the Indoi st " Matrimonial Cannes"). 



Rise of Ecclesiastioal Mabbiack 



317 



minuter of tlie congregatioD of ProteBtant dissenters com- 
monly called Presbyterians, at Tullylish, near Banbridge," 
who performed a solemn religions ceremony according to 
the usual rites of bis sect. Thus there was a perfect and 
binding contract de praeaenii according to ecclesiastical law. 
Later, while Hester was still living, Millis married Jane 
Kenedy in England, using the forms of the established 
church, of which he was a member. At the spring assizes 
of 1812, for the county of Antrim, Ireland, Millis was 
indicted for bigamy. The case was removed by ceriiornri 
into the Irish court of Queen's Bench, where the four judges 
were evenly divided; but Justice Perrin, who favored the 
validity of the firet marriage, withdrew his opinion pro 
forma, that the case might go to the House of Lords for 
definite settlement.' The Lords submitted the case to the 
English judges for advice; and they unanimously decided 
against the validity of the first marriage on the ground that 
it had not been celebrated before a regular clergyman of the 
English church. That the decision was hasty and iu direct 
opposition to history, as revealed in all the great cases, there 
can now be small doubt. "We have here," says Bishop, "a 
question of almost pure ecclesiaBtical law, aubmitted to a 
tribunal composed of common-law and equity lawyers, who 
necessarily possessed little or no knowledge of the subject. So 
they ask advice, not from the ecclesiastical judges, whose func- 
tions had qualified them to give it, but from the uninstructed 
common-law judges. The latter were competent to learn, 
but they were not allowed the necessary time. Lord Chief- 
Justice Tindal, who delivered their opinion, complained of 
the want of time for investigation ; and the opinion through* 
out shows the complaint to have been well founded,"' 

This view ia strongly supported by the action of the 

■For the record of the proatediufn' iu IroUnd see Report "f Iht Cma of Ett;itiail. 
MIlUi. et Regina v. Carroll in Ihe Vuten'i bench in /rclawf (Dablia, 1&I2). 
■ BiRBOP, liar.. Die., and Sep., 1, % 100, 101. 
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Lords. In spite of the united opinion of the jndgeB, the final 
deliberation of the eix law peers resulted in a tie: Lords Cot- 
tenham, Abinger, and Chancellor Lyndhurst holding the first 
marriage to be void ; and Lords Brougham, Denman, and 
Campbell maintaining its validity. But since the case was 
on appeal from the decision of another court, the result of 
the tie was to declare the invalidity of unblessed wedlock.' 
Thus by a remarkable sequence of circumstances and 
accidents was established the judicial interpretation of the 
English law governing the marriage celebration." The de- 
cision was therefore followed in another celebrated case, 
that of Beamish v. Beamish, which came before the House 
of Lords in 1861. This was a case of "clandestine" mar- 
riage, the bridegroom himself performing the ceremony in a. 
private house according to the ritual of the established 
church. In the record we are told that the "Kev. S. 8. 
Beamish, in the year 1831, became attached to a young lady 
named Isabella Frazer (both being members of the United 
Church of England and Ireland), and as he did not obtain 
Ms father's consent to his marriage with her, he persuaded 
her into a clandestine marriage, which, according to the 
special verdict found in the case, was performed in the fol- 
lowing manner: 'On the 27th November, 1831, the Rev. 
Samuel Swayne Beamish, being then a clergyman in holy 
orders, went to the house of one Anne Lewis, in the city of 
Cork, and there performed a ceremony of marriage between 
himself and Izabella Frazer, by reading between them .... 
the form of solemnization of matrimony used in said United 

>The cam t> giyea In IDClabk and FtNNiLLT, RepnrU o/Caia Drcided in tl\e 

BmueofUrrdi.SM-Wn. ThHteitoT tlieopinioa ol the Enslisb jhcIrcs may abo ba 
(oond in Stbphbn«, Z.oim of the ClereV. I. BIS-W. It whs sbljf nttuted by Sib JoBH 
Stoddakt in his Obttrvationt on the Opinion and hia Letter to Lord BrouffluiKt (both 
LandoD, 1844}. 

>tD 1841, brtba act of 7 snd 8 Tietoria, 0. 81, tbe essential tsBtares of 6 uid 7 
Will. rV, o. »S, which had made the pnblio obaerTaace or ecclesloBtloal oc dItII tornia 
DeceesBiy to a Talid marciai^ in KDRland, wBrsDiteadad lo Irelnnd; und thlsirastha 
isBOlt or tba eicltement oatued by the case of the Quesa r. Millis of the same year. 



RiBE OF EOOLESIASTIOAL MaBBIAQE 



319 



Church of England snd Ireland, as set forth in the Book of 
Common Prayer, .... by declaring' in words of the present 
tense that he took the bride 'to his wedded wife,' she 
making a similar avowal ; by placing a ring on her finger; 
and by pronouncing the blessing in the appointed form," 
The court held the contract void, declaring that, since it was 
"settled by the decision in the Queen v, Millie, that to con- 
stitute a valid marriage by the common law of England, it 
must have been celebrated in the presence of a clergyman in 
holy orders, the fact that the bridegroom is himself a clergy- 
man in holy orders, there being no other clergyman present, 
will not make the marriage valid." For "as to the manner 
in which a marriage is to be celebrated, the law does not 
admit of any difference between the marriage of a clergyman 
and of a layman."' 

The singular motives underlying this decision have been 
recently discuBsed in an instructive way by Sir Frederick 
Pollock. It appears that a former judgment of the Lords 
must be maintained, however absurd or however inconsistent 
with history or justice it is felt to be. Already in 1852 and 
again in 1860 Lord Chancellor Campbell had committed 
himself to the dogma that the House of Lords is bound by 
its own decisions. At the former date, answering Ix)rd St 
Leonards, who holds the opposite view, he says: "I con- 
sider it the constitutional mode in which the law is declared, 
and that after such a judgment has been pronounced it can 
only be altered by an Act of the Legislature."' When the 
case of Beamish v. Beamish came "before the House of 
Lords, the late Mr. Justice Willee virtually, though not pro- 
fessedly, demouBtrated, in a full and most learned opinion, 
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that the snppoBed difference between the law of England and 
that of the rest of western Christendom was imaginary. 
HJH reasons convinced Lord Campbell and Lord Wensley- 
dale, bnt Lord Campbell declared himself not at liberty to 
act on hia conviction;" though, for sound reasons which he 
admits, he confessed that if competent for him he would aek 
their Lordships to reconsider their judgment in the Qneen 
V. Millis. "But it is my duty," he adds, "to say that yoar 
Lordships are bound by this decision as much as if it had been 
pronounced nemine disseniienle." A "rule of law thus judi- 
cially expressed must be taken as for law till altered by an 
act of Parliament." The " law laid down as your ratio deci- 
dendi, being clearly binding on all inferior tribunals, and all 
the rest of the Queen's subjects, if it were not considered as 
equally binding upon your Lordships, this house wonld be 
arrogating to itself the right of altering the law, and legis- 
lating by its own separate authority," It "may seem start- 
ling," comments Pollock, "that questions of legitimacy and 
property should be treated as irrevocably settled by the 
result of an equal division of the House of Lords, on argu- 
ment and information admittedly imperfect with regard to the 
history of the law; that result, moreover depending on the 
accident of the form in which the appeal was presented: but bo 
they were." Thus in Beamish i', Beamish an opinion of seven- 
teen years earlier was accepted as binding, "which in 1861 
was believed by a majority of the House of Lords and the 
judges who advised them, and is now believed by most com- 
petent scholars, to be without any real historical foundation."' 

iFnllovins Voi.LOim, Firtt Booli of Juritpntdenct (lyondoo.lBBSl, JU-iT. 

Ia^a<frR),OQ these deoifiioDa and those preoedlo^ sec the masterly disoilflsii>a 
of Fbiedbekq, EliacMietnmg, SS-nl, iZl, 4U B, Hi! concltuicina ara supported bf 
SonM, irfttaeUianintr, 125 H. i Pollock AND Uaitlahd. Hiii. o/£7to. Laic, U, 387 a. J 
■ad hj tho article of Blfqihbtone, [q LaiB Quarterlg Baiicti'.V , iS S. Compare 
Beeveb. Biit. <tr '^ Comvum Law. rv, S2 B. : Bishop, J/arriajye, DiroKc. and Separa- 
li(ni.Il,in.n2:KBHT. Comnenfanu. 11,8111., Dotes; BjaauT, Htubana and Wife, 
n, KS. Tlieae judBiiiaiits are roKerded aa hlstoricUl} just by DiECHHOrr. nie kirch. 
IVaiiHnc, TO, note; aad Cook, "Tho Mai rinse Ceramoaj In Europei" AUanlic, LXL 
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[BiBLioGRAPfncAi, NoTK VIII.— FoF the evolution ol the canonical 
theory of marriage the Richter-Friedberg Corpua juris canonicHheip- 
zig, 18SI B.), Peter Lombard's Senlentiae (Incunabula, Textus sen- 
tenliarwm, 1488, Sutro Library), and the Anle-Nicene Fathers (Buffalo, 
1385-87) are of the first importance. The collections ol Hsddan and 
Stubbe, Thorpe, Schmid, Male, and Johnaon, mentioned in Biblio- 
graphical Note VII, are available tor this chapter; an are also the col- 
lections of Richter-Schulte, Theiner, and Waterworth, the worlis of 
Sarpi and Pallavicino, the monograpba of Salis, Fleiner, Riedler, and 
Leinz, the papeis of Meurer and Schulte, with the other authoritiaa 
already cited tor the Council of Trent. Well-known treatises on the 
canon law are Lyndwood, Provinciate (ed. of 1505 and Oxford, 1679); 
Sanchez, Duputafwmum de m'" mofWtrumit «acrumento (Venice, 162S); 
and Qodolphin, Repartorium eanonicum (3d ed., London, 1687). With 
these may be used Smith, Elementt of Eccle»ia»tical Law (New York, 
1882); Phillimore,£'cclMta«ficaIZ,au'(London,lB73-T6J; Stapbens, Zaw* 
Relating to the Clergy (London, 1818); Burn, EcclttioMtical Law (Lon- 
don, 1842); and the excellent summary of Geary, Marriage and Family 
Relations (London, 1892), chap, zvi, where the principal sources aro 
mentioned. Dodd's History of the Canon Law (London, 1884) is too 
general to be of much service. A good handbook of Catholic doctrine, 
with full citation of authorities, is Gury's Compendium of Moral 
Theology: and in this connection may also be consulted Amat's con- 
venient Treatise on Matrimony (San Francisco, 1864); the works of 
Cigoi, Didon, RoskuvAny, Perrone, and Scheicher.Binder described in 
Bibliographical Note XI. 

The rise of the system of enforced celibacy of the clergy, with the 
consequent evils, is most fully treated by the brothers Theiner, i>te 
EinfUhrung der erziniingenen Ehelosigkeil (3d ed.. Barmen, 1891-88), 
whose book, first published in 182S, has been fiercely attacked by Catho- 
lic critics; and Lea, Sacerdotal Celibacy ('2d ed., Boston, 1884); supple- 
mented by his History of Auricular Confession and Indulgences in 
the Latin Chvrch (Philadelphia, 1806). The immorality of the medi- 
Bval clergy is also described by Bouvet, De la confession et du eSlibat 
del pritres (Paris, 1845); Gage, Woman, Church, and State (Chicago, 
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1883); idem^ an article under the same title in HUtory of Woman Suf- 
frage (New York, 1881); Lecky, HUtory of European MordU (3d ed^ 
New York, 1881); and Huth in the third chapter of Marriage of Near 
Kin (2d ed., London, 1887). For a later period the subject is dealt with 
by Michelet, Le pr^tre^ la femme^ et la famOle (new ed., Paris, 1889); and 
^ A. F. R," BeiracMungen Hber den Klerikal- und Mfynchsgeist im neun' 
zehnten Jahrhundert (1806). In this connection see also Bucksisch, De 
apostolit uaoratiM (new ed^ Wittenberg, 1734); Eesich, De elericie mari- 
ne dissertatio historica (Augusta Vindelicorum, 1747); Feyerabend, De 
privHegiie mulierum (Jena, 1667); Recherchee phUosqphiquee et hieto- 
riquee sur le c4l{bat (Geneva, 1781); De Vinetitution du cSlibat (Paris, 
1806); Klitsche, Oeechichte des Cdlibats .... eum Tode Oregor'e VII. 
(Augsburg, 1830) ; Lind, De coelibctiu chriatianorum per iria priora 
aeeula (Havniae, 1839); the anonymous Lettere on the Constrained 
Celibacy of the Clergy (London, 1816); Zimmermann, Der Priester- 
COlibat (Kempten, 1899), presenting the loyal Catholic point of view; 
and the monograph of Schulte, Der COlibatezwang und deeaen Aufhe- 
bung (Bonn, 1876). A favorable view of the conventual life is taken by 
Eckenstein, Woman under Monaeticism (Cambridge, 1896); and curious 
monuments of the contempt for woman produced by asceticism are the 
books of Valens Acidalius and his adversary Simon Geddicus,mentioned 
in a footnote below. For the controversy in France regard] ng the validity 
of the marriage of a priest under the temporal law see Nachet, Liberti 
du mariage des prttres : Mimoire produit d la Cour de Cassation pour 
M, DumonteU (Paris, 1833); and Horoy, Du mariage dvil duprBtre en 
France (Paris, 1890). 

The manifold evils arising from the canonical distinction between 
sponsalia de praesenti vel futuro are best described in the vigorous 
words of Martin Luther. In particular should be read the thirty-sixth 
chapter of the Tischreden (folio, Frankfort, 1571), and the Von Ehe- 
sachen : Werke, XXIII (Erlangen ed.) or Vol. V in BUcher und Schriften 
(Jena, 1555-80). The quaint and learned book of Swinburne, Of Spou- 
sals (London, 1686), contains a striking passage bearing on the subject; 
while for the mediaeval English law should be consulted Glanville^s 
Tractatus; Bracton*s De Legibus (ed. Twiss, London, 1878-83); idem^ 
Note Book (ed. Maitland, London, 1887); and Maitland*s Select Pleas 
of the Crown, With Sohm*s view as to the essential identity in form of 
the two kinds of sponsalia compare the various works of Biener, Bier- 
ling, Sehling, Scheurl, and DieckhofF mentioned in Bibliographical Note 
VII. The text of Master Vacarius*s Summa de matrimonio is edited 
by Maitland in Imw Quarterly Review, XIII (London, 1897); and in the 
same volume he discusses Vacarius's theory of marriage, differing essen- 
tially from that of Gratian or Lombard. Assistance may also be had 
from Weber, De vera inter sponsalia de praesenti et nuptial differ- 
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entia (Parchimi, 1825); HofFmann, De aetate juvenili contrahendit 
sponsalibus (Regiomontl et Lipaiae. 1713); Lipoid. Arbor amaanguini- 
tatia et aj^nitalia (a.p., n.d,); Niemeier, De conJU(/iu probibitit di»- 
gertalionea (HelmBtadt, nC&); Bora, De bantiii nupUalibua (Leipzig, 
1716); and the disaertations on parental consent and claDdeatioe mar- 
riage mentioned in Bibliographical Note IX. 

Remarkable testimony as to the existence of clandestine marriage 
in England during the first hall of the sistoenth century ie given bj 
nichard Wliitforde, A Werkefor houaehotders (1530; 2d ed., 1537); and 
in Miles Coverdale's tranalatioii of BuUlnger'a Chriatefi State of Mat- 
ritnovye (lat ed., 1541, in British Museum). 

Indispensable guides for the study of the entire subject are still the 
works of Sohm, Fried berg, and FoUock and Maitland; but by tar the best 
aj&tematlc histories of caaon-law marriage are FreiRen's Qeschichte drs 
canonMefc«» i'Aerech (8 (TQ binge n, 1888; Paderbom.lB93); andEsmein'a 
masterly Le mariage en droit canonique (Paris, 1801). A similar work 
for the eastern church is Zhishman's Daa Eherecht der orientalUchen 
Kirche (Vienna, 1861). Illustrative decisions are commnnicated by 
Frensdorff, "Ein Urtheilsbuch des geistlichen Qerichts zu Augsburg 
BUS dcm U. Jabrbundert," in ZKR., X (Tabingen. 1671); and Loersch, 
"EineberechtliohesUrtheil von 1448,"tbi"d.,XV(Preiburg and Tubingen, 
1880). There is an article on the beginnings o[ ecclesiastical jurisdiction 
byBohm, "Die geiatllche Gericbtsbarkeit im trankischoD Reich," tbid^ 
IX (Tabingen, 1870). Wunderlich has a serviceable edition of Tancred's 
Summa de matrimonio (Gottingen, 1841); and among the works relat- 
ing to special questions are Sebling. Die Wirkungen der Qeichlechts- 
gfnHnachaft auf die Ehe (Leipzig, 1885); Heinlein, Die bedingle Ehe- 
ichliessung (Vienna, 1892); Andreae. Einfltixx de* Irrlhumi avf die 
CHUtigkeit der Ehe (Oottingen, 1893); Eichborn, Ehehindemitg der 
BJu(8veTicand(s(?Aa/t(Breslau,1872); Oarigiiylrrtumund Betrug al»E)i£- 
hi'nderniM (Breelau, 1898); Benemann, De natura matrimonii (Halle, 
1706); Baier, Die Naturehe in ihrem VerhlUtnita zur .... chriutlich- 
ttfkramentalen Ehe (Regensburg, 1886); Hahn, Die Lehre von den So- 
kramenten (Berlin, 1364); and the standard Catholic treatise of Oswald, 
Die dogmatitche Lehre von den heiligen Sakramenten (5th ed., MOa- 
ater. 1891). 

In general, liesides the works of Gide, Loening, Combier, Tiseot, 
Burn. Thwing, Blackstone. JeaSreson, Lingard. Makower, Madan, and 
Morgan, elsewhere described, the following have been drawn upon in 
various connections: Wasserschlebeo, BuSiordnungen (Halle. 1851); 
SchmiU, BuasbflcAer (Mainz, 18ai); Lobethan.finieifurig zur theorett- 
iehen Ehe-Reehls-Gelarhtheit (Halle, 1785|; Scbott, EinUitung in da» 
Ehereeht (new ed,, Nuremberg, 1802i ; Qoeschl, Ehegetetze (Aschaffen- 
bnrg, 1832); Stftudlin, Oeachichte der Vorstellungen und Lekren von 



derEhe (OAttingen, 1828); PaJgrnve. EtiglUh Commonwealth (London, 
1832); Kemblo, Saxont in England (London. 1376); Ellis, Introdiii<tion 
to Dometday Book (Record Commissioa, 1833); Bigelow, Plaeita angto- 
normannica (Boston, 1881); Stubba, Select Charters (Oxford, 1881); 
idemt Congtitulional History (Oxford, 1875-78|; idem. Seventeen Lm- 
ture& (Oxford, 1886); Denton, England in the Fifteenth Oenfury (Lon- 
don, 1888); Traill, Social England (New York. 1888); Niebet, Marriage 
and Heredity (London, 1888); Smith, The Parish (London, ISGT); Kent, 
ComTnentariea (Boston, 1873); Gibbon, Decline and Fall (London, 1830); 
and Bome of the Befonnation writers referred to in Bibliographical 
Notes IX and XI.) 
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\. THE BABLX OHBIBTUH IMXTBINB ADD THE BISB OP 
THB CANONICAL THEOKY 

It was most unfortnnate for civilization that the Christian 
conception of the nature of marriage should have Bpnmg 
from asceticism, and that the verbal subtlety of the school- 
men should have produced the cardinal definitions apon 
which the validity of marriage contracts, and therefore the 
practical administration of matrimonial law, were made to 
depend. The medisBval teaching regarding forbidden de- 
grees, the sacramental nature of matrimony, and the differ- 
ence between contracts defiituro and de liriteaenti are mainly 
responsible for the shameful abuses which disgrace tha 
record of ecclesiastical judicature previous to the Conncil of 
Trent With regard to an institution npon which in so high 
a degree the welfare of society depends, anarchy was prac- 
tically sanctioned by the canon law. Where th© utmost 
clearness and simplicity were needed, obscurity and complex- 
ity prevailed; and where publicity was urgently required by 
the plainest rule of common-Bense, there secrecy was in effect 
invited and rewarded. 

The early church was only too ready to take in band tha 
supervision of marriage and the development of matrimonial 
law. With regani to the form, as already shown, her prog- 
ress was cautious aud slow. Not until the thirteenth century, 
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B.B a general rule, does the priest appear with authority as one ll^ 
especially qualified bj his reii^ous office to solemnize the .' , 
nuptials. But long before this, in nearly every other respect ' 
save only the betrothal, the church was taking sole posses- J 
sion of the field of matrimonial law and juriedictioQ.' Yet 
the institution of marriage was accepted, as it were, under 
protest. Here and there, of course, the early Fathers admit / 
the purity of the marriage state,' but usually with a tone of | ^ 
apology or depreciation which is itself very suggestive of the j 
pervading trend of the ascetic miud. If wedlock be holy, 
celibacy is much more holy. "It is better to marry than to 
bum," is a dictum which sounds the keynote of ecclesiastical 
dogma. "Few texts," declare Pollock and Maitland, "have 
done more harm than this. In the eyes of the mediaeval 
church marriage was a sacrament; still it was but a remedy 
for fornication. The generality of men and women must 
marry or they will do worse; therefore marriage must be 
made easy ; but the very pure hold aloof from it as from a 

■ EhkEin, Le niariage en ifr«( cunonigve, I, 3. 4, disUnKuishea tbe tbrM pbnsei 
in the growth otths canon law: -'D'abord.alle a'est ddvelocipte ft oOtAdn droit e£ca- 

■ction partJIUe. Dbdb oae seoonde phase. eUe a supplaute et 611iiiiDa Is droit s«cu- 

taOaz puiasantdela Ifj^islBtioii ciiila, site a da. dans le temps node rue. abandoD net . 
le terrain Qn'elle avsit alnai occnp*. ponr garder seulemeDt boo antoriCA prsmlAre, 
fit reprendre aon ancieiuie position." 

'For asampleB B»e loNATiUH, Bpu. to Philadtl,, e, iii Epi*. to Poltcarp, e. *. 
io Anle-lflfmt FtUlum,J,SI,K: JoarXfi, Fim Apol..eir, ibid., l«i; ATBraAOOttia, 
Plea for Olrittiaiu, c. uiiii, <Ud., II, 147; Ct,BKaKTiiP Alex., ibid.. »S-«S, STI-TB. 
la this last passage Clemetit Is Ims coarss than uaaal. " UsrrlaKei then, as ■ aacrad 
iioaiie," be ooaelndra, "mnst be kept pnre from those things which defile It." Cf. 
■IwTebtulliah, fUd., TIT,:SS-9S, US; Otaatn.ToBii ITi/e, ibid.. IT. 4044. Com- 
pare BocEHisca, De aptxColia Kxwatii. 9 ff., who holds that, with the eioeptioD ol 
John and Paul, all the apostles had wItbs. In ^neral, on the dcTelopmeDt of the 
early Christian conception ot marriage from ita Boman aad Hebrew begioniim. sea 
FaKtHKH, OmcAicAfe rfw con. XltcrecMt.SiB.: Zbisbhas, Dai Eherttlit drr orient. 
Kirche,^B.% Scia!t.-rm,Drr tXlibataaano.SS.-. TiiSLSta,iHeEiitfiAr.dcr trt.Eht. 
(an'Iflwif, I.Sff.; StIddlim, OocAichte dcr ronlellunpm viul Lthrt-n. vm drr Ehe, 
a* «. ! Utttrt on the Cotut. CtUbaey <4 tht Clergil. E B -, H S. ; Rrclterckei phil. et 
UmL rur le ctlibat, 67 S. On the inflnenceaf Paul's teachincseeTHWino. The FamUg, 
47 tr. : and compare Nisbet, Xarriage aiul Bertdity. »-S7, wbo takes an unlaTorable 
Tiew ot tbe Inflnnnee ot thn charcb as oppnwd to that ot Christianity ; and Qaqm, 
Wonan. Church, and 3taU.&a.: HuTB, U<trna^q/' A'ear £in, lOefl. 
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defilemeDt. The law that springs from this soarce is not 
pleasant to read." ' 

Here we have a double parados, two irreconcilable con- 
tradictions, which in due time prodnced their natnral evil 
fruit. On the one hand, marriage is a sacrament, a holy 
mystery, yet it rests upon a mere hnman contract.' On the 
other hand, though possessing a sacramental character, it is 
but a compromise with lust, from which the saint may well 
abstain. Hence a premium ia placed upon sacerdotal celi- 
bacy, though for centuries priests are not absolutely for- 
bidden to marry. Thus in England, at any rate until the 



s eicelleut ao- 

le droit canoniqae sanctltnuait, srec ime ^nergie touU porUcDlifrro. I'DbljgBUiui dn 
deroir eonjoe*!. mm senleiopot dans le/orwrn inf A-niiin, tnsia encore dBT»nt lo/orjuit 

aT«e HDD prAcisioo mwatieaiM et use iimoceato impadoar, et qa'U <>st partnis tsarm 
difficila de rappalar, aajonrd^boi que ItA mfeors oat chan^ ct qua Tod o'^rit plos 
flD latin."— Ibid., U.citfld also br PoLLOCE AND Uattland, II. SS3. It iawoU.for 
InslaoM, thai tha editors o( tbe Ante-Kirmt FntKert have conooaled Out " innoeent 
immodsstT " of ClemeDt of Aloiandria ( TAc Imltvclor.e. i. ibid.. II. 259 ff, j SSnmala, 
Booklll, lAuI., 11,381 S.) Id the Latin Tersioo. TheindeaeoOTOtthe Peuitentialsisui 
■hoekiDR as almoEt to Jnstifr Gibbon's nvere epigrHm that in them "soma sini are 

caoncit belieie." — Decline and fait, cbap. Itiii, 1Cr;o. "I koow ot do mon fatal 

ablo ncorda of the debanment and dcBradatloIi of baman intellect, Do mora frisfat- 
fal proofs of Che absence of geooine religioii." — Saaom. 11, WS, Wt. Sea the Poeni- 
lenliateTheodori.Ub.i.cii: HjlDDAS asdStitbbs. OninclCi. lU, 178, ITS; andespa- 
Ciallr WAasEBBCBLCBEIi'a eioelleut coUectioD ot fiunordnvntMn. 

The monst rons indecencies of the m«ii»i»l confess ionol are reTealed h» Boptbt, 
De la cotyfeuioH et du dlibat dee prtlrei, IK S. On the other band, a woid ot joatifl- 
cation maf ba lotudiu Eixu, Piycholon iif 3ex, 1, pp. liii-il. 

1 Tbe Connoll ot Treat declared marriage to be a sacrameDti bnt did dM Mttla 
the medinval diapate as lo tha relation of ita different elements. A atrong party 
heldChat it isDecoaasiTtodistlngDiUi between tha contract and the sacrament. Tha 
church mlnht reitalBlethe former and not thelaCleii for it waa establishad by Christ 
himself. This doctrine wonld togicallr hare led to civil marriage, which tha council 
was Dot rondr to sanction. "In oyerj sacrament a distinction Is msdo betwveD the 
minister, that is the agent whoprDdaoestbesacrnnieiit, anditsmoleria. tbeobjectiTe 

regarding the priest, and tbe other lbs panies, as tbe minislor of the nacrament. 
According to the former theory, which waa adupted bj tbe French chorch, the bars 
ootiseDt of the parties constituted tbe contract, and tha marriage gained ita aaera- 
mental character later through the priestly benediction. The form ot valid oontraot 
as a temporal mattor may therefore be determined by the state. As a direct DonM- 
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days of Dunstan, celibacy had not been strictly enforced in 
the monastic bodies;' and until a still later day marriage was 
practiced by the secular clergy,' the priestly office in some 
instances practically becoming hereditary, passing on from ' 
father to son.' Bnt in the western church asceticism at last 
gained a complete victory ; and the priest taking orders after 
marriage was obliged to put away his wife; while in both 
East and West marriage after the taking of orders was for- 

qaaace of this doctrine in tbe sightmnth ceDtnrr civil mBrriage arose in Fnume: 
FUBDBEBO, Gachichle der Civilekt, £0-381 itle". fAochliewuno. U6 9.. »» S. CJ. 
Salib, PvHikation det Irid. JfecUi. MS.; EtEOLBa. Bedingtr EHeichtiantnff, IZ, 
18B.; EaHEtH, Le manage en droit canontiiuc, I, 'liB.; II. ISU B. Tbe modern 
Catholio church rejects the doctrma thnt tbnre chu b« a distinction butveun ths 
Dootraot aod Mcrament, the parties being the mioisterB of the BacremeDt. Yot in 
eSost a distinction is reall/ made. Tbo bonsdjction, we are told, la not " neoesearj 
in order to the Tslidltr ot tbe BBCriimeDt : but It is the prssecee ot the parish priest, 
which is a neceauar; cuudition tine quA fion in order to the validity of the con- 
tract."— Ho MP QBE T, CArirfian Mnrriauc, 70 ff., 13 B.; OBWU.D. Die doffmal. LtKrt 
ixm den Kcil. Sakramtnltn, II, 501 ft. On this controTers; see eepeoiall; Ricbter, 
Lthrimth, 1U7-4B: UEt:BEK, "Die roohtl. Natnr dea Irid. Hatiimoaiatdeercts," 
EKR., SXIIi and ScHDLTB, "Die SUtthattigkeiC der Citilebe nach katb. Onind- 
Mlien." ibid., SI. boldiog that tba anion of the Council of Trent regardiog ths 
maniage cunlract is not doginatic in character, and that hooce the state, without 
riolating Catholic doctrine, may rightly iastitnlfl a oompnlsory civil marriage form. 
Compare BoBHOV^Y, i>e matrimonio in ece. ca{A.,3J-lZ; Pebbohi. Ce mutriRiDn'o 
ekritl., I. iB-lBS. 

iKuan-B, Saxmui. U. Ul ff., U4. tifi ; Liroabd. Bitt. Antrlc^^oxcn CAurcV I. 
Ue-«Z; II.235ff.,»aff.;STUBBa, Omit. HJot,, 1,224; Tbbiku, Dit Ki^fWiT. der en. 
Ehtlotigleeil, 1. SST-W. 

ilnTiS "a Gallic synod exoommanicated those whoshonld refnie the ministra- 
tions of a priest oa the ground of bis marriage," though this need Dot imply that the 
Bhuich resisted celibacy: K:bmbi.b, ^ofoni. II, Ul. UarriedpriestswereKtillallowed 
in the western church lo BSI. " The priests were enjuyned not to marry withoct ths 
leave of the Pope, on which account a great disturbance took place in tbe diocese of 
Teilaw, BO Chat it was considered best to allow matrimony to tbe priests. "—" Brut y 
3^iirigBag.,"iDllAtiPAi( AHDSTOBBS.Onini'ili, I.2SB. For England there is abundant 
erideDceof the marriage of priests, bometimos of bishops, oven as late as the twelfth 
oentnry: Ebmblh, op.ctl., II, U3ff.; B*ddan Ana Stdbbb, op. cit.. III. 10 (temp. 
Orecory); 11,1TB Scotland); LBA,&tcerdufal Ocfibocv, lt7, ISS ff., 107 Iconcubines), 
ETlB.l TlIBINEB.op. cir., II. lUff. ; LiKOAKD, Hull, ^aplo^axon Church, I, lU-tS; 
II. as. who tbiatcs at first tbe mle of celibacy was cnforcsd; Stdbbb. ContLBiil.. t, 
at, a*, notes; El.Lia. Int. to Dometdag. 1. 312 (two examples, an. ItttS) ; especially tha 
•Bcellont discussion of eelibaey Id England by HakOwsKi Conil. UUt, Sng. Chvrtht 
tU-Et, where the sooioes are cited. 

• StOSBS, Conil. Biit.. I, K3. 244. nates; Cod. Dipt., xiilli, eilll. cciv, liil, 
enTii. linil. cixlv, cliljii HaDdU am SrtiBBB, op. ciU, II, 118 (Sootlandli 
Theimeb, op- cit., I. SSl'47. 
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bidden.' The caxmem at tbe low cMbch m vUch nurriage 
WM b^ hj the esilj Cbattiaa rtw iJm^JiBi have been 
well dMcribed bj Meyncfc. "For nae tiMe before the 
CbrisUaa era a change of —■»'"—■■* as to Ae reUtiTF excel- 
lence of the marriecl and atngie &t had been glowing up 
among a sectkm ot the Jewa. Tlie natin— I feriiiig was 
•trongljr in CaToor of marri^ef and a mas who was tumar- 
ried or withoot chiklr«i was looked Dpon aa di^raeed. Bat 
the spirit of asoeticism, cherisbed bj tbe Eesenes, led to an 
adouration of celibacy, of which so trac«s are to be found 
. in tbe Old Testament ; so that, instead of a sfaame, it became 
\ an honour to be onmanied and chtldlesB. In the earlj 
charch this spirit, at first exhibiting itself only to be ccm- 
demned in the Encratites," and some other sects, "stmggled 
with a healthier feeling, till at length it stifled the latter. 
But another cause was working in the same direction. The 
days of cbiralry were not yet; and we cannot bnt notice, 
even in the greatest of tbe Christian fathers, a lamentably 
low estimate of woman, and consequently of tbe marriage 
relationsbip. Even St. Angnstiae can see no jostification 
for marriage, except in a grave desire deliberately adopted 
of having children.'" If "marriage is sought after for the 

decrwd bj Um 



■ After eeotiU'lM of itracslB and diTSrBent pr 
Basiaa amneil under NiehoEaa II.. ICCS; mul bj t 
CalUtiu II., US; Uetuci. id DicL Ckritt. Jnl.. 
lOOZj Tli. UlL -The euMm church hss Dsrer for 
tloD to iU prmb^teri, and bki noier laid npon tbem 
■nd Uier« i« do doabt that t 



le first Latpru 

1. UOO; Hjni. OMciL, tom. Ti, 

tlie burden ot atetlaeDM tnun 
iX>tina in this raspa 



dlKipliae ot tbe whole ot the earlj ehoreh." Bnt flTSBtDBU}. in tbe East a: 
tbe Wait. bUhopa were forbiddsu to bais wires: HxTaiCE. op. of.. lOW, lOW. wban 
theaourcen are cited on the whole enhjectot the riwnt cetibacr. £y. ZmaHiua, Au 
Khencht der ariml. Klnht. 1»B.. UBS.; Lisdwood, BTOvineiale (ed. UOB), foIL 
so-soi tjsuiU), Bitt. AngiiiSaxm Church,!, 10611.; Kehblk. Siuom, II, U)S.; 
Bciii:i,T>, Der COUbaUivano.iB. ; Rvchtrrha phil tt hitt. nr It ctUbat. Itlff. j Lu, 
aaeerdolat Ctlibac]/, SOB.; Tbwihq, The Familg.lAB.; Oaok, Woman, ChMrth, aaut 
BlaU.4aB..aB.; NuBET, JfarWoiie and Hercdtfv. Uff. 

'CltioK AuausTn>E.Senn. fi, 11, Op., lorn, t, pp. B8, 31S, ed. Uionk. Aa^nstliie'B 
tIcw ii thstal thaetrlier Fathen; seethe rofereoces In n. Z, p. Si, above, to whioh 
meiijr mure isl«ht be added. Cf, Ehkeix, Le mariagt tn droit canonique, I, U-ST; 
Thukuu, Dii Etn/ahrung der en. EhsliHigktit, I, 23 IT. <teachlDgt <iF the " huretleal 
•eeta"). 81 (teachings ot tbe " Fathers") j Beclimha phrf. el kul. ntr te etUbat, 
171 S. (doctriaea ot the earl/ " harDtica"). 
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sake of children, it is justifiable; if entered into as a 
remedium to avoid worse evils, it is pardonable; the idea of 
*tbe mutual society, help, and comfort, that the one oaght to 
have of the other, both in prosperity and adversity,' hardly 
existed and could hardly yet exist.' In the decline of the 
Roman empire, woman was not a helpmeet for man, and few 
traces are to be found of those graceful conceptions which 
western imagination has grouped round wedded love and 
home affections. The result was that the gross, coarse, 
material, carnal side of marriage being alone apprehended, 
those who sought to lead a spiritual life, that is, above all, 
the clergy, instead of 'adorning and beautifying that holy 
estate' and lifting it up with themselves into a higher sphere 
and purer atmosphere, regarded it rather as a necessary evil 
to be shunned by those who aimed at a holier life than that 
of the majority.'" 

But, in spite of theology and priestly asceticism, there is 
little doubt that the loftier ideals and the gentler affections 

> Id Ihe Stromata, c. Ixili : AtUe-Nicent Fathen. tl. 378, Clemint Of Albiab- 
OKU Bppfoaehas the loftier Tiawof mBrriBge. " Philowphara" lira ■■ l« taks mdviiD- 
tage ar mnrrlBgc for halp in tbe whole of life, and fi>r the beat ml f- restrain I." It is 
a "sacred imsgo:" atid "u<er/ foul aad pollutiug ptBctioe" must be pnrged swai' 

< Uetuce, in Diet. ChrUt. Ant.. U, IIM. The earlj tbi>olil«i(ial oonoeption ot 
marriose is mash loiroi than tbatot the mature Boman law: ''Kuptise suoC ooo- 
lonetio maris et femluas ot oonsortium omnia Titao, diTioi et bamaui Joris commn- 
uioatlo": MooxaTism. ia Digrtt, ixiii. lit. Z, 1. 1: Corptit jurit civiltt, l.SK. qf. 
FbbiBCH, QescAirhto dei can. ElicrticUd. £2. As if to emphasize the paradoxical 
nature of the preTSiliDs dagma, the Council of Trent snathematiies those who aar 
"that matrimony is not truly aud properly one of the seven sacraments :" aa well as 

oc ot celibacy, and that it is not better and more blessed to romala In viigiuity, or in 
oelibacT. than to be united in matrimony. "-WiTHkwOETn, Canon* ond Decrcei, IM. 
lis. The Retoimation Fathers coniitautly reproach tbeir Boman anUffonista ivlth 
thla anoraaljr and vith baling debased the stats of marriage which la rigfat (or all 
MvoTdinc to the law of Qod and nature: see the Parker Society collection of the 
Work* of FathcTM and Early Writen of the Reformed SnpIiiACTiurcfi, General Index, 
at "Uarriage," 515-17. q^. the eoriuus bwk ol Uadam. Tlitli/phthora. ot a Trtatiie 
on JVmaje Kuin (Zd ed.. London, 1781), who ondoaTorg to show that aaceidoUl celi- 

haTe lowered the ideal iif marriage which is an institution diTioely ordained (or all 
men. He brings together in oonvenient form for reference a mans of eitrnots from 
the tsachings of the FuCbers, the papal and ooociiiar decrees, Ihs utterances of the 
sehuolmcu. and utbar sources. 



830 Matbimonial Institutions 

. which we aow associate with wedded life were beginning to 

make themselves felt in the early Christian family; just as 
despite the licentiousness found in the imperial and noble 
circles of the capital, most observed and doubtless exag- 
gerated by historian and satirist, and notwithstanding the 
surviving coldness^ of the patriarchal age, the same ideas 
and sentiments, independently of Christian influences, must 
already have been springing up among the common people 
of the provinces, and presently in the Stoic families of the 
Antonine era were to reach a splendid development worthy 
of the days in which we live.' It is doubtless true, as so 
often urged, that there is a bright side to the history of celi- 
bacy. IncidentaUy the monk organized schools, taught the 
barbarous tribes the dignity of labor, demonstrated the power 
of industry,' and handed down to the men of the Renaissance 
some of the materials of classic learning. So, likewise, the 

/ convent afforded an outlet for the energy and the ambition of 
/ woman. Here in a large measure she enjoyed independence 

' and could assert her individuality. ''For the convent 

( accepted the dislike women felt to domestic subjection and 
countenanced them in their refusal to undertake the duties 

. of married life." The "outward conditions of life were such 
that the woman who joined the convent made her decision 
once for all. But provided she agreed to forego the claims 
of family and sex, an honorable independence was secured to 
her, and she was brought into contact with the highest aims 
of her age. At a period when monasteries, placed in the 
remote and uncultivated districts, radiated peace and civili- 
zation throughout the neighborhood, many women devoted 
themselves to managing settlements which, in the standard 
they attained, vied in excellence with the settlements man- 

iFabbab, Qeeken after Ood^ 10 fiF. 

2CAPB8f Early Empire^ 223 ff., discusses the exaggeration of the satirists; and 
in his Age of the Antoninest 85, 86, 89, 90, 117 ff., he describes the family life of Marcos 
Aorelins and analyzes his meditations. 

'Tains, Ancient Bigimet 1-5. 
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aged by men." "The career open to the inmates of conveDts 
both in England and on the continent," coDtinuea Eckenstein, 
in Bummarizing the results of her valuable researcheB, "was 
greater than any other ever thrown open to women in the 
course of modem European history.'" Still, granting all 
that can be said for the conventual life, the motives which 
Bustained it only throw into bolder relief the social evils of 
the age and the low ideal of marriage fostered by asceticism 
itself. History all too plainly ehows that the benefits con- 
ferred by monafiticism and the enforced celibacy of the secu- 
lar clergy come far short of balancing the evils flowing from 
the conception of wedlock as a " remedy for concupiscence," 
The influence of the church did, indeed, tend to condemn 
the breach of conjugal fidelity by the husband as equally sin- 
ful with that of the wife; although this righteous principle 
has by no means always been observed in Christian legisla- 
tion. On the other hand, celibacy bred a contempt tor 
womanhood and assailed the integrity of the family,' The 

1 EcEICNBTEIK. Woman under Monalticim. S, (7S. This iinportsiil and Terr 
intcrestiDK book thniivs much nen liKbt on tbe p-isitlon of womao Id tlie Middla 
Agea. The coQTeiitwBsiirofuge(rointho"t»riiniiy"oftho family: and Iha autboT 
belieres tbat tbe desire tor Indcpondance was a aurriial ot ths " Diother-ags." 
Tbfl wumsD BaiDt [a thoa a SDCiWBSor of the "tribal goddesa" oud the "heathen 



>ThB doctrine that woman was ths canw of the " or isinal sin " aroae among the 
esrir fnlhoraot thechureh. aad it was well oalabliabed bjtbatimsof Angiistiiie. A,% 
the Counoil of Msoou (5d5) theiiuention," Does woman poaatwi a soul T" waiserioaalr , 
diacUiued. " Upon one side it woaarpled that woman abould not be called 'homo;' 
upon the opiwaite side that she sbonld, becanso, ;lril, tbe Scriptures declamd that 
Ood created man, male and female : teamd, that Jesna Christ, aon of a womao. la 
called the aon ol man. Christian womon were tborefore allowed to remain bnmaD 
boinn in the ejea ol tbe clergj, even though ooosldered ler; weak and bad onea." 
— Gaoe, Woman, Churcli,atuI8late,M. 

Nevertbelesa tor mam thia problem remained for centuriaa a topic for tbeolofft 
eal debate. In ISUS appeared ActaAhWs't Vitimtalio nova contra muhcra.^ua pro. 
batur tat homina nan ate. In the same jear it was rapablished, with an anawor. 
bj Simon ObddICUS ouder the common title, Ditpiilatio ptrjtuntnda. qua anonuiniii 
|ira6are ntfifur mullcret Aominet non rue; cui oppottia ett Sintonii GoMici num*. 
tteoitwioe doeloTia dufaaio aerua muticbrii (editio noviaaima. RattaR^omitis. IM*), 
Attbeend Simon writes: "Soriptum Halae Soionum, 10. Febraarii, AoDO Filii Dal 
tiati, Hovinis verl, ex Haria Virgine, bomino Torn, \'^." 

Stm later (leei) Feibbabend. He primletiit muUtrutn (Sd ed., Jena, 1072), S-S, 
Uarta with tbsinqniry, "on mnlieroaaiut huminesl" 
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grosB immorality of the mediaeval clergy, regnlar and eecii- 
lar, and the shocking abueee of the confessional have often 
been recorded and fortunately need not her© be dwelt upon.' 
We may next consider the second member of the paradox, 
the dogma which constitutea the very basis of the canon 
law of marriage and the source of manifold httrdships and 
confusion. By the second half of the twelfth century the 
doctrine that marriage is a sacrament was thoroughly estab- 
: lished in the western church.' The early Christian teachers 
nad, indeed, regarded it as one of the many holy "mystetiee" 
to which the name "sacrament" was given." But it was long 
before any of these were differentiated as distinct rites supe- 
rior to the rest in religious efficacy. Kot until 11G4, in the 
fourth book of Peter Lombard's Sentences, do we find the 
first clear recognition of the "seven sacraments," among 

>For deUila coasnlt TnEINRK. Die Eit^fftAruno dereri. Elicloini/lceil. I. 44 0,, 
54-40, ISTff., 23a. 299, fKUgrim; II, 183-201 1 111,98-143 (couMmporBrr eTidsDOa tor Ihe 
period 144S to tha HoforniatiuD), SU B, (inaueace of Uie JoanitBoa moralii) : IJU. 
Sncerrlorol CelibtKH. 7H (T., 109ff., Hi B.. 1^, 1» ff., 161-77, 330-61. MS-SO labuse ot the 
ooofoaaional. espooislly since tha CqudpE of Traot), 8S1 ff.; idem, BM. of Auricular 
OairEBion. 1.378-100 (Boiicltatious),£10ff.,Zei, 172. 428 S.i Lbckt, Bill, of Kuropean 
Uoralt,U,l'Xia,.iaB.,ai&-1i; Hdth. Uarriagt of Hear Kin, 108 B.; tbe TiKorons 
arraigumfliit ot Itie church Hnd the canon iaw for their allaged desnidiiiii inflneiioe 
on womsn by Gaok, Woman, Chwrh, and Slate, 4S B.. 113 IT.. 152 B. -. and idem, in 
Biil. of Woman Suffrage, I. 7S3-0S. For the opposite liev read Chrittian Wamaffe, 
by Bev. William HDMrQBCY.S. J.; Zihhkbmakn, Der /■rioler-CUfibot. 11 ff . ; QiDS, 
i/a/emme, 189-82; and wiinpare Thwino, The Famltji. 45 fl.; Lrllert on Uit Conti. 
Oidibacii ^ the CItrgv, 286 ft., 2M B. ; and BouvBT. De la coitfation et du r^libol da 
pr«frei, 105-2%, con tBining 01 tracts from BDHCBABD'ei>rrre(orvffl,showin8 the abomi- 
DHhle (luestioQS pnt to womeo. For the litaratnre ralating to oeiibacy (to 1887) 
Hw espooiutty BobbovAni's Cotlibaitu et hrrviarium (13 lola.. 18ei-S8>. eoomaratinc 
8,789 boolia, eaaays. and articles on the sabject, ot which (aoaocding to THStHsB, op. 
cil., UT. 879) 3,281 era antagoolatlc. 

'Tboronably to appreciate the natare ot the controTeny orer the saarameDtal 
nature of marriaKO the writing!) ot Ihe Boformatlon Fathers should be studied. See 
Oeneral Indei to tbe Parker Society pnbllcatioos; and r/. Madah'b ThelypMhora, 
already montiooed. 

iThe early Fathers render the Greek ji.ffTip.ar by laeramenliim, which is defined 
by St. Augustine as " tho Tialbla toroi ot loiistble sraca." or " a sien ut a aaored 
thing": Entyc. Brit., XXI, 131. Cf. also FarEDHKWJ, Ehachlietnnfi, 153, 154; Fbd. 
BKN, OochicMe do can. £herccAei.20 S. ; ZniSBl(AN,Z)ai£her«c/Lt deroricAl. Kircii*, 
124 S.; OBWAI.D, IHe dogmat. Lehre ton den heil. Snfcramenten, 1.23 S.i pBZBom, 
Dr mat. cKriit., I. 1-21; ScaiTi.TB, Ldirbuch, 340; Biceteb, LeJirlmch, 1044, 10(3; 
Tdwino, The Familu, SI : and the nionoRraph ot Baier. Die Naturehe in ihrem Ver- 
Mltniti jMr chrittliclnaltTamentoien Site : Aiut, Treafiie on ^atrimonv, 3 S. 
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which that of marriage appears;' and these were approved 
by the Council of Florence in 1439 and later by the Council 
of Trent.' The theory of the sacramental character of wed- 
lock had two consequences of vast importance for the history 
of matrimonial law. First is the dogma of the indissolu- 
bility of the marriage bond, involving the whole problem of 
separation and divorce, which must be reserved for discasBion 
in another chapter ;" and, second, the exclusive jurisdiction 
of tbe church in matrimonial causes.' This ecclesiastical 
function, like so many others, is of slow growth. " We are 
here confronted by a conception which certainly does not 
belong to the primitive sources. It is not by a revindication 
of principles that the church conquers jurisdiction in mar- 
riage. After having ahared it with the state for centuries, 
ebe obtained it in tbe Middle Ages without partition ;" and 
"when her competence was well established and a theory 
for it was required, it was justified by saying that the church 
alone could take cognizance of sacramentB;" and "at the 
Council of Trent when this jurisdiction was solemnly affirmed 
in a canon sanctioned by anathema, the majority of the 
orators brought it expressly into connection with the sacra- 
ment."' In England between the seventh and the twelfth 
centuries the ecclesiastical authority in matrimonial ques- 
tions was slowly established. Gregory writes to Augustine 
concerning forbidden degrees.' Later Theodore regulates 
marriage and divorce.' "When the conqueror had paid the 

' See the ineoDBbuls edition o( Petbus Lohdabiicb, Ttrtut Mententiarum (1(88). 
Cf. Hauam, Tluly phi Kara. III. 'iei: NUBEt, Marriaoe and Berotilv, K>; Fbuhkh, 
Oacltichltdacnn. Khertcklt.MB.; Okwald. Die dnomat ItkreroK dm Ml. SukrO' 
i>i«nlni,l, 29; □, (SSB.: Ciooi. VnauMibarldl, lOTff.; PkkroRS. ilemuf. cJtrut., I, 

an. 

'Skci/c. firil., XXI, 13Z; Watebwobtb, Cnntrnt and Decrta. \i»^t. 

>Bee chap. li, bolow. 

• For the siowtb uf eooleiln^tlcal jorisdiotloa in tbe West sen ESMarM, Le m»- 
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debt that he owed to Rome by a definite separation of the 
spiritual from the lay tribunals,' it cannot have remained 
long in doubt that the former would claim the whole prorince 
of marriage law as their own. In all probability this cUim 
was not suddenly pressed ; the h;gcs Henrici' endeaTor to 
state the old law about adultery ; the man's fine goes to the 
king, the woman's to the bishop; but everywhere the chmch 
was beginning to nrge that claim, and the canonists were 
constructing an elaborate jurisprudence of marriage. By 
the middle of the twelfth century, by the time when Gratian 
was compiling his concordance of discordant canons, it was 
law in England that marriage appertained to the spiritoal 
fomm."' From the time of Glanville the "marriage law of 
England was the canon law.'" 

The theories adopted and developed by the canooista 
favor the forming of marriages. "All those are urged to 
marry who are unable to bear the superior state of viiginity 
or continence and who are not restrained by solemn vows." 
Consequently the canon law "renders the formation of mar- 
riage as easy as it had rendered its dissolution difficult.'" 
At first, as already explained, it adopted the Boman be- 
trothal, which possessed no legal significance, the marriage 

I On (he letiariUon or the lar *ad ipirUnsl joriKliBtiDiiisMSTCBBa, COnil.Biit.. 
l,XIO,Xn; iilem. Select Cftarlen.gS; iiinn, LuctMra, 300. ScBMID. Or*tttr, S)7, aoil 
TnOBFB, Anr. Laii; II, !I3, gits William's lav, tbs data or which is DDlmown. Sm 
alw Uaeowkb, Coiut. HM. of BtitiHA OwnTtK. US, US. 39i ff . 

■ £etWi BtnHci PHmi. 11, g 5. 

'Pollock ahdUaitlahd, Hut. (^ Slip. i^u. n.3(^ Tha Omcorilta ducwdait- 
tfHm tanoroLm. at Decree of Qcatian, cmnprisea the first tolume nt Ricbteb akD 
FBTEDBeBa'saDesditioaorthe Carpujurucaiuniicj (Leipilg, 1879). ThebrlnsJiw 
togDlher ci( tbs scatlsred rnlei of the ecolosiBstiesI aatboritieB by Iro at Cliartrea in 
tbe reiKQ or Haoiy I., and eepaciall; by Gratiae (1151), was o( Tast tmparUnee Id 
buildinH up the ecclesiastical jaruulictiuD. On tba historr of the canon lav h* 
Stubbb. r^eeturei, 292-333; idem, Cinut.Hu(..I,a(Hff.: I>oDD, 0ia(. Cuiuhi J^au, 130S.. 
101 rr.; BI.ACK8TOSE, CUminentorTCi, I, II, 1&, I9j EaxEIN, Le niitria0e en droil cano- 
niqui'. 1, 3 ff ., Sa S.. 108 S. The bcKt account of the riw and jariediol 
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beginning with tbe nuptials or actual living together. Later 
it accepted the principles of Germanic custom, according to 
which the legal effects of betrothal became far more stringent, 
and the marriage was perfected at the nuptials or tradition, 
and not through the Beilagrr, or physical union. Hence by 
the medifflval canon law, if the nuptials were solemnized by 
priestly benediction, though not followed by copula or phy- 
sical union, a marriage waa formed which could not be an- 
nulled by meftns of subsequent eapouBala thus consummated.' 
Gradually, however, as the betrothal gained, the nuptials 
loet, in importance. Before the middle of the twelfth cen- 
tury the doctrine prevailed that the copula camalis is 
the supreme legal moment in marriage.' This theory, which 
had arisen with Hincmar of Rheims,' is especially associated 



with the name of Gratian, in whose Decretum the 



argu- 



ments for and against it are weighed, with the result of its 
practical acceptance, though he tries to reconcile it with the 
Roman view, that the nuptial consensus constitutes the mar- 
riage.' According to him, there are two degrees in mar- 
risge : one is the conjugiutn initiatum, arising in the simple 
consent of the espoused ; second, the conjugium ralitvi, 
created by the copula camalis and perfecting the former. 
The cmijugium iniUalum may be dissolved at pleasure ; but 
the conjugium Tatum is indissoluble. Thus tbe former ia 

iTtuB Is thfl Tiew esUbUsbsd by SoHX, Ehacltlifung, pArticnlnrlr 131 d.S, 
Un n. n. Compare Skhuhii, Unlcrtcheidune iter VerlObitiMe, 1 ff., 11 B.. M B.; 
SOBBintt.. Kirth. Btiarhliamngtreclit, Si a. 

■ SOBM, op. ci'l., ISD-S : ittatt.TrauanoMJuiVerlobunc.Slfl-; FaiEDBEBO, Sko- 
mhlitmutig.lMi EaUKiN.up. dl..!. 83. Rikdi.be, BclirvtsSAsKMieuiinir, 13ff,.diB- 

coatuwtioD with th> saoraaiaiitBl Qatora at niarriaao. See also FunsM, G^ 
tehU-hltOataii. EheTKehU,lil 9., 164 ff., on tba wbolesublwt. 
'Slcai,DIO. Uatertclieidung dcr ferUbnitte, 33-^. 

■ QiATiAK. Decreti lec. part, cauta xivil, qussC. li, o. IS If.; Bicsm m 
F»xnB«Ba, CorjHU Jurii canonici, I, 1069 9. ty. EsMEIN. op. cij.. I. V7-UII; SOHa, 
AcKUiswHUB, IIIB.: Fkeibbn, op. ri(., IMS.; Scbscsl, op. r(l,.5S-7Si Ban,nia, 
«fi. eil,, SI S.; H£DSt.BS, /niliWumen, Il,290i DiaCKBOrr, Dia kirth. TrautHO, 
USB. 
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merely the Roman betrothal under another name. But the 
Bolognese jurista made it more atringent, assigning eight 
reasons for which alone auch a marriage could be dissolved.' 

The theory of the classic canon law, formulated by Gra- 
tian, that there is no marriage " until man and woman have 
been one flesh,"' does not receive bo much emphasis in any 
other legal system.' It had far-reaching consequences in 
matrimonial jurisprudence.' Marriage became a simple 
consensual compact. "In strictness of law all that was 
essential was this physical union accompanied by the intent 
to be thenceforth husband and wife. All that preceded this 
could be no more than an espousal {desponsaiio) and the 
relationship between the spouses was one which was dis- 
soluble; in particular it was dissolved if either of them con- 
tracted a perfected marriage with a third person."' 

But before the close of the twelfth century theological 
subtlety had conceived and gained the acceptance of a dis- 
tinction in the forms of contract which was fatal to the 
security of the marriage bond. The famous classiflcation 
of contracts as sponsalia per verba de praesenli and spon- 
aalin per verba de futuro, though its principle was earlier 
asserted, is due mainly to Peter Lombard;' and through the 

'On tbs whole sobJactaBeEaitEiH. op, eil., I.0>-UB. 

I Pollock and Maitland, op. fit., II, SG6. 

I EaHEiN, op. cit., 1, to. Eamein IraoostbeoriKinof this doelriss of tho canon- 
iBts in parttu the lufluflace ot tho "popular" or "Daturatlstic" view ot maitiace: 
fu part to ooitaia taxU of the Old and Now Taatament (iiutianlarl)' QflD.2:Za,Zi; 
1 Col. 18 : IS) : and in part to the conception of mirrinee ati a remsdj for CODCnpis- 
ocDco: op. cit, 83, Bl, S7S. Cf. PoLUKK AND MaItlAMd, op. i^it., n, XI n. I; 
Fbeueh, op. cii,, 173, 

• It effected tho "thAorle do la [oimatiou Dt ds ta dlBsotatlon dn mariice. 
tbiorie do la nullttd pour oaase d'lmpDiHAaDce, thSorie da raffiDlt£, tbtocie do* 
droits et doB detoirs den Apoui."— Ehmein op. rr(.. I, KS. 

^ PULLOCK ANU UaITLAMD, op. cit., II. 3lifl. 

« Peter Lombard (d. 11S4) was a profoBBor in the UniTersit; of Paris, and later 
was ordained a bishop; cf. Sobh, Elmtrkiiatung. ^21 B. ; BanBifi, op. cit, I, 118 ff. 
ia&et forth in the Smlralioe. lib, iv. dist. n,28: "EffloieoE autem oius 
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influence of Alexander III. ("Magiater Rolandus") it was 
accepted generally by the weetem charcb.' The theory ot 
Lombard represente the triumph of Gallic theology over 
the doctrine of Crratian, aa maintained by the Italian jnrists ; 
and, in effect, it is an attempt to combine the principles ot 
the Roman with those of the German — that ia to say, the 
canonical — betrothal.' In sponsnlta de praesetiti, in words 
of the present tense, the man and woman declare that they 
take each other now, from this moment onward, as husband 
and wife, Such a contract is a valid marriage, though not 
followed by actual wedded union ; and since in theory it is 
a real marriage, it is necessarily sacramental in character. 
It creates a bond which can be dissolved only with the 
greatest difficulty. It constitutes "at all events an initiate 
marriage; the spouses are coniugesj the relationship t>etween 



<t pactiu coDjugslia, 



ui efltcBi eaosa matrinoDli"; diet. Z7, |3. "Con- 
itrimoainm facit, et flitnncestcoDJagiDai etiamal 
DQla canlalls": dist. £7, gt. Tho caunuu. if 
oipnssed b; a verb of tbe present tense, atcipio te, eoaatitatne a Talid matiiagt 
wl (boot copula- Opposed to this La a promise, ozpnHsed bj a verb Id the future 
t«nss. accipiam le, which is binding onlj wbeii followed br copula. Compara 
Tabcied, Sunmo de mat., 3 B.; and see (he majterlir disansiioa ot the historrof 
tba dUlnetion, in aoau, op. cit., chap. It. and hii Tratmno iind Vrrlobmie, TS-IOB. 
Qf. ScDECKL, Kirch. EKeKhliasungtrtclU.lBS,; Dibcsboft. Die kircht. Trauung, 
Hi B. i SERLina, nnttrtcheidung der PerUSbmitt, 12 B,, 115 0. ; Fbeisen. OetcKicliie 
da mn. EharechU. 170 ff.. EtS ff, ; Kent, Commentnrtet, tl, SI: BlaaoF. JVarr-tHf^ 
Divom, and SepaTation, I. Bl SIS B., SJ3S.; PbIedbmbo. EhacUitaung, 3QS,2t»; 
StBthskb, LawM a/ the Clrrjni, 1, B72 ff, ; espeeially Poi.u>CK and Maitlutd, Hid. 
qf £ni7. i,aw, n.auff.; SAifKa.op. ciL,I,U9-31; HU4a, IK* Pubtikatian da trid. 



1 Batat, Eli€tchUeinnio, lU B. 
■This Is prored hj Bonn, op. cit.,ehBp. \v; l 
ehap. iii; and b^EHiTEIH.Dji. ril.. I, llB-3^, 
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I. lU8-te and probably tanxbt lav 
.t ot Qratlan or Lombard. According to 

place, is the mntnal deli 'sr:; (froditio) of Bao aod woman each to each. 

a a oonditioQ thore must exist a pact of the appropriate kind. .... 

eoDdition there most be the natnral power ot eSsetlug a carnal oniiMi; 

anlis coptila ia oDeEseatiai." The marrlaBo in mode by the IrBdltloo; 
HaiTI-UID, "USBistrl Vacaril snnima de matrimoaio." Lav QMart. Rev., Xtlt, 
US-38. In tbe aaiiie Totnme, nD-S7. Hutlaks publishes the text ot the Summa. 

On the two Icinds of canonical ipontatia cue the disiiectatlons described in 
KbUograpUcal Note Ym. 
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them is abnoet as indiseererable ss if it had aireadj becxime 
a consammate msmage. Not quite eo indiseeverable how- 
ever; a Bponse may free himself or herself from the imcoa- 
Btimmated marriage by entering religion, and sach a mar- 
riage is within the papal power of dispensation."' Bntevea 
the tmcoBsammate marriage deprae»ent\ cannot be disBolred 
bj a subsequent marriage which either party may coatmct, 
thongh followed by wedded nnion.' Esponsals de fuivero,aa 
the other hand, are a promise for fatnre joining in marriage. 
Physical union when preceded by such a contract is held to 
constitute a binding marriage. The canonists went farther 
than this, as Esmein declares, and "in a way set a snare for 
human nature to beguile the impnident into the matrimonial 
state" through the theory of "presumptive marriage." The 
copula camalis was made a legal ground tor assaming the 
foregoing proiniBe to wed. "The rule was laid down that it 
IS always necessary to judge in favor of marriage unleas the 
contrary be clearly understood."' Moreover, the church 
steadily refused to make the validity of marriage depend 
upon forms and condittonB such as the civil law prescribes. 
There was no absolute requirement of parental consent* or 



c«., I, laa. 



L, n. m. 
3 aliesdj uuiotioDsd hf looocent m. (U30-U): E 



a BsKSiN, op. cil., 1, 8B. Cf. P01.1.OCS An> MAm-iJiD, op. cit., tt, SM. 

• The saect of this negloot od clandestine marilBfis is foniiblT descrlbad br 
LuraiR. Titdtreden, foil. 3SS, 3X. " Dasa abor die Jnriseen fOrgebea end naxlabaa 
daa Canon. nndgageD: Dassder Eltern AnturiteC, Bath, und Will vot EbreD halbm 
mflge dabey scln, aber tucht boss Dot, dasa es al^o sein mDsstfl, deon dio BewiUitfiuif 
deror, dio mit olDsnder woUen Ehnlicb wnrdnD, ut die SnbataatE. die nCitig ist. Der 
Elttira will abcr Lit eln accident, ein Eofellis dinc^ daa nnr Erbarkeit Dad Ehn&hal- 
boD BOBchleht, maoht aber Doch hludert nioht die Ehe. 

" Ea lat eia Gottlosor Canon, nod det CanoalBten wahn wider Oott. sleioh ■!■ 
sin Baler, der in dsr eriten Bmnst nnd nnsinnldlieit daher gebet, nicht vlel naoh 
Erbarkeit frast. Also gohet der Eltern aatorltot, ansa ben. gevalt. ondgehorasmni 
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parenlum, qnan^t. iLii IT. ; LOBKH, Da parenfiim ad 
corueuu lEoKJomonti. leSS). 



s,BB-lM; Opera, in. e 




BiSB OP Ecclesiastical Mabbiaqe 



of a certain age. All personB on reaching the years of 
puberty were declared capable of wedlock solely on their 
own authority. No religious ceremony, no record, or witness 
was essential. The private, even secret, agreement of the 
betrothed, however expressed, was declared sufficient for a 
valid contract.' All these things might be enjoined under 
sanction of severe discipline for their neglect; but the mar- 
riage, if formed without them, was not the less binding. A 
puzzling and disastrous antagonism between legality and 
validity was thus created. Even the Council of Trent, 
while making the validity of the marriage depend upon its 
conclusion in the presence of a priest and two or three 
witnesses, declined to go farther and give an equal sanc- 
tion to banns, registration, or the benediction, though these 
were enjoined in its decree. After the council as well as 
before children barely arrived at the age of puberi;y might 
contract a valid marriage without the consent, or even 
against the will, of their parents,' In short, as Esmein 
has so well shown, lest without a safety-valve the temp- 
tations of the flesh should become too strong for weak 
human nature, and lest access to a sacrament should be 
hindered, it was deemed necesaary to discard all restraints 
originating in mere "human convention.'" It is a uote- 
worthy fact that the dogma of marriage as a sacrament 
came near being a fatal obstacle in the way of the action 
of the Council of Trent against secret marriages.' For 
how could the church legislate concerning a holy mystery 

OarhicMe da ran. EhcrecKta, HSJ-ia. 

J SalIb, Din FMbUkation da trid, Keehtt. 14, 15, SI fl. ; Fkibbhoo. SltacMiet- 
WVHO. IDS. 122. 123; Fl.K[NIB, Die (rut. EKenoneKri/t. 3; Watskkobtu, L'aninu und 
Decrea, 196 S.. ccutI S. 

■ EKtatn, op. cit.,l,i&,SB; Polujok ahd Hatti.ami>, op. rit.. n, 307-7!; SA1.U, 

• HM.. U-n. nous, where the evidenoe is coltectad trom the Hmroifl. Cf. bIm 

lutiH. li, isa.; Eausis.op. eiC, I, 78ft.: n. l»ff.i 
; WiTKBKOBTn, op. rit„ pp. ccui S.. Ifl»-«. 
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which Christ himself had given her, without soggesting 
the baman nature of the matrimonial contract and by 
impHcatioii admitting the right of the Btate to exercise a 
similar control ? But even in this domain her exclusive 
jurisdiction was affirmed. 



The way was thus cleared for clandcBtine marriagea. All 
eflScient restraints upon haaty nnions were rejected; and 
often it became impossible for the courts or even the parties 
themselves to know whether a man and a woman were legally 
husband and wife or their children legitimate. Seldom have 
mere theory and subtle quibbling had more disastrons con- 
sequences in practical life than in the case of the distinction 
between sponsalia dc praesenti and defuturo. The differ- 
ence was not essential, but purely verbal.' The canonist had 
before hia mind the tense inflections of a Latin verb. He 
insisted on a distinction which found no place in popular 
ideas and which the usages of popular speech refused to ob- 
serve. In the English as well as the German idiom the con- 
trast between the present and the future tense is not always 

'SoBH. Ehachiiamiio, 139 ff.; ideni, Trautmo ind Ferlobuiv, 1 9.. baa deraoa- 
sttated Ibat in their "conteuf'the two kinds ut ii]p<»urit(a are Identical; the onsii 
no more nor no less a betrothal than th« other, each looking lo a sobseqnent per. 
tactod mairiage. The dlntlnetion ie not "eino nntarscbeidnutr •oiBchiedDDsi That- 
bestkode. sondern duf eina Tnrachiodene recbtlicbe BohoDdlnos desselben That- 
bBBtandeB."~i[he>cUianifV, 137. The differences in t«UBe were arbitiaril^ mado to 
baTS different legal Donseqaences. 

Ou the cootroTerHj as to the legal aignlflcanee of the tTO kinds of ipinutjlld with 
Sohm comparo ScHEDBL, Kirth. EheKMiatnifiiTaM, 7S-107: iiUm, " Zur OesoUdita 
des klrob. EheschlleiunDgsnchts," ZKR., ST, O-fa, who agreea vith Sohm that both 
BpecJes of apottaalia are forma of betrothal ( ferlohuixctn)^ bat intilsts Chat thcT bava 
dlSerent legal oonsequoaoeB. This article is criticised hf BiEBLina. " Kleins Bai- 
trige," ZKS: XVI, SW-3ie ; wlio i> tuuwered br ScHBtiu., " Conaeoau!! tsclt DOptiu," 
tbid., XXII, Wa-ae. Soe also OixciHorr, Die kirch. Trauung, 115 S.j 8BHi.iiia, 
DiHefKheWuno rffr PerWftniwe, (Off,, 6011., 72 ff.; Lthdwood, praii<nciate(Oztord, 
1S7B), lib. quart., tit. 1, ZTO. ZTl ; Sanchez, Diipulal. da iM nut. Moe,, I. t-tlOi Bsi- 
O&K, Uojr ebraica (ed., 1S7S), VZ B., or Opera, III, W8 S. 
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sharply defined.' This anomaly is described by Martin 
Luther in his usual trenchant style. "They have played a 
regular fool's game," hs aays, " with their verbis de praesenti 
vel futiiro. With it they have torn axrart many marriages 
which were valid according to their own law, and those which 
were not valid they have bound up, ... . Indeed I should 
not myself know how a churl .... would or could betroth 
himself de futuro in the German tongue; for the way one 
betroths himself means per verba de praesenti, and surely 
a clown knows nothing of such nimble grammar as the differ- 
ence between accipio and ticciptam; therefore he proceeds 
according to our way of speech and says: 'I will have thee,' 
'I will take thee,' 'thon shalt be mine.' Thereupon 'yes' ia 
said at once without more ado."' 

That German rustics were not the only lovers canght in 
the meshes of grammatical forms appears from the following 
passage written toward the close of the Tudor period by 
Swinburne, who nevertheless defends the canonical distinc- 
tion, whether the contract be made in the Latin or in the 
vulgar tongue.' After refuting, as he believes, the reasoning 
of those who hold that the forms "I will take thee to my 

> " Sb Imax blom, daa det Oegensatt det Z«iCform In Sat doatschen SprBoho 
nselm&ssicaberhBQptmiorkeiuibBrvar.dsnii ca deutscb hoL-^tnsiiieht: 'ichuebma 
dicb,' Doch; 'ich words dieh uebmeD,' soadaru 'ich viU dlcb aehmsn.'" — Sohm, 
SluaeMieuuno. 135. 

■ " Ja, ich wQsste Mlbs niehc vol, wieelb Kiiecht oderHagd soUtsn Oder Icodei. 
ten in deaUcber Sprnobe per trerba tU futuro aicb velobonj dsna wis mHD sicb Torlo- 
bet. w) laat's per verba de praaattl, nod aandecllohe weiss det Posol tod sobsher 
beboaduf QraATQBtJDa nichts. daaa accipio iind occiptam awelBrlni sei; at ffibret da. 
facr nach uosoror SpracheD Art uud epricht : 'Ich will Dich habeo,' ' ich will Dicb 
Dshmen/'Da soUt mela sein,' etc. Da 1i>t dl« Stnndo }a geaast ibn neiter Anfing 
Oder Bfldenken."— LCTBEK, "Von EhesacbeTi," Wcrke (Erlaoeea ed.l. XXIII, 102, 
1<Z: ■IsoiDfiOcAcr vmI£chr>/fen(Jeiia. liSl), y.SW,»l;aDdiQeTEAMFFF,318,319. 
This whole [otere^tiag pasaase. of which a portion Is Itaoslaled in the (eit, ia eiTon 
by SOHM. EhacM-atung, 139 ; aod bj FoUiliBBBO. EhcKhlieJmno. W6, S07. Cf. also 
Ldtheb'b Tuchredm (FraaVtort ed., !57l), c. 38, p. 3M. Lntbor'a riew is aceepUd bj 
SCBXDU., Dtu gemciiu dadicK. KhcrecM, M; and Salis. Die Publikalion dtM (rid. 

> SwiHBDEMB, OfSpoutali, 59-73, glYKs a most intereitiiiRdlsciuuiioti of the Terbal 
dUBcaltieaariiiog in ipoTualia (tepraucTili irt /uluro. com paring the legal writers 
for aod agaiiiBt the distinction. 
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wife" [^'Ego volo te accipere in uxorem") and "I do take 
thee to my wife" ("Ego accipio te in uxorem") are equally 
a contract in the present tense, he proceeds to attack the 
argument "drawn from the Simplicity of the Vulgar sort, who 
albeit they intend to tye such a Knot as can never be loosed, 
and make the Contract so sure as it may never be dissolved; 
yet such is their unskilfulnesa and ignorance herein, that 
they cannot frame their words to their minds, nor know 
whether it bo all ono to say 'I will take thee to my wife' or 
'I do take thee to my wife,' much less do they know the 
difference betwixt these words, 'I will marry thee' and 'I 
will have thee to my wife,' or betwixt these words, 'I will 
take thee to my wife' and 'I will hold thee for my wife,' or 
betwixt these words, *I will espouse thee' and *I will intreat 
thee as my wife,' or betwixt these words, 'I will Contract 
Matrimony with thee' and 'I will provide for thee as mj 
Wife,' or betwist these words, ' I will make thee my wife ' and 
'thou shalt be my Wife,' with an hundred such differences 
wherein appeareth no dissimilitude. And therefore, since it 
is the very Consent of Mind only which maketh Matrimony, 
we are to regard not their Words, but their Intents, not the 
formality of the Phrase, but the drift of their Determination, 
not the outward sotmd of their Lips, which cannot speak 
more cunningly, but the inward Harmony or Agreement of 
their Hearts, which mean uprightly." Otherwise, especially 
in case of people of the "ruder sort, whose Sayings are to 
be expounded with all favour to the furtherance of Matri- 
mony," if "we shall curiously descant upon every word pro- 
ceeding from a simple Conceit, we cannot but miss of their 
meanings, and with our fine and dainty Distinctions (which 
never came within the compass of their gross Understand- 
ings) incumber the Consciences of them which be coupled. 
.... Lest therefore any Man's Conscience (through ignor- 
ance of Terms) might be intengled in the Snares of this subtle 
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and more captious Distinction of 'I will' and 'I do' with the 
rest of the Differences more subtle and more captious, .... 
are the same to be rejected, and thb reasonable and con- 
scionable Conclusion received .... where two intend to 
Contract Spousals <te praesenti, there ia Matrimony always 
contracted, although the words import bnt future Consent 
only.'" Time has approved the soundness of this plea, in 
spite of the remonstrance of Swinburne and the logic of the 
worthy doctors whom he cites. 

Scholastic hairsplitting had eet a veritable trap for the 
feet of the unwary, "Of all people in the world lovers are 
the least likely to distinguish precisely between the present 
and the future tenses. In the Middle Ages marriages, or 
what looked like marriages, were exceedingly insecure. The 
union which had existed for many years between man and 
woman might with fatal ease be proved adulterous, and there 
would be hard swearing on both sides about ' I will ' and ' I 
do.'"' Accordingly the ecclesiastical courts were given a 
dangerous power ' — a perilous discretion in matrimonial 
causes, which, however wisely exercised, was snre to work 
much hardship and injustice. Since in substance espousals 
de praesenti and de futuro were identical, differing only in 
the consequences which the law attached to the tense form, it 
was inevitable that decisions should be arbitrary and waver- 

i/Md., eZS. Cf. JHArrBKHaN, BriAct otut firidali, I, IHff., Ut-^ (on "Pra- 
Contracte " bsfore aod srtar tbe Beformatioa). 

■POU-OCK AND HUTLAHD. BiMi. of Eig. Law, II, X^. 

The rule laid down by Aoselm !d 1U£, ulreadiF mantioDod. reallr InTita* neh 
" bird awosrioK " : " Promiaea ot marriago mads betwoen man and woman Mithonl 
witWBBOs" ute to bo "null it eitbei partf donjr thsm."— Johbbok'b Cunonir. II, n. 
The folloniuc Is an eiamiilo of what ropeatedl} happoaed la the eedogiaatleal 
eoorts: •' Omnium aanctoram Simu '""*■— Thtunaa Potyngor compamit coram com- 
laaariolotLoDdon) in domo officii iiil die Augiuti |U3I],et prestilit Juraioeotiim, 
Qdod DOBquam ooDtraihit matrimonialltor cum Uargarcta Hudsno de eadem, ibi- 
dem presante. at oonSlento. ijnod nnUnm testem babnit ad proboodam ooDtraotDm, 
M ideo commiaaariDB remisit ena regnlae oonaclentiamm snaniin."~HAl.B, Preet' 
dmb and ProetU. in Crim. Caws, S. For anothet example see ibid., S. 

>TbejDbtainedaFreibWe/,or llceane, fur tbeit practice; SOHM, EAuchtiuniVi 
IB. Cf. FuxDBBBO, EKac>iliatitno,l6B.,ou thDaboBaaof matrunooialjiuisdictioii. 
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ing; aad, as a matter of fact, practically the same form of 
contract was held at one time to constitute sponsalia de 
praescntij at another, a promise de fulitro;' and the Liber 
officialis oE St. Andrews, Scotland, contains the record ot a 
divorce granted from a second nuion because the man had 
already contracted a previous marriage in these words: "I 
promyth to yow Begia Abimetby that I sail mary yow, 
and that I sail neuere haiff ane uther wiff and therto I 
giff yow my fayth," It is a etriking illustration of the en- 
tanglements resulting from the canonical theory that this 
contract is styled in the record "both sponsalia de fuiuro 
and praesenti." ' The worst of it was that the spiritual 
salvation or damnation of the man and woman, the genoine- 
nesB of whose union was in question, depended upon the 
decision. The valid marriage was no less a sacrament, 
though dissolved through ignorance, error, or perjury; and 
the invalid marriage was no more a sacrament, though in 
the same way declared binding. For by a rule of the spirit- 
ual courts, in a suit growing out of a secret marriage, the 
plaintiff who affirmed the validity of the espousals, if the 
fact were denied by the defendant, had to prove his allega- 
tion. If he failed to do so — -and this might easily happen, 
since often the espousals were formless and absolutely with- 
out witness' — the case was dismissed, the contract dissolved, 

l"Tho promine, se daetomm in ooningem, or one similar, is coDcsiiBdlo tw 
conBeoEDS da faturo io c. Z. 1^, 17, 2£x. de epciiuiBl. (4. 1); bat as eonBensas de prse- 
■euU in e. Si. de spotisa duur. |4, 31."— Sobh, EheKKliettUTig, 1X1 n. M. 



73,75, BunCains 
limos copula J 
alwiBoHii.op. 



■.hlianitiB, ^i Liber qffiriali* S. Anilree, 21. This book, 18, S3, 6S, 
cordiim to Friedborg, otbar records oF marriaBiis defututv. soms- 
ircula. diasolTsd ou accannC ot later tponmiUi de praeienti. Cf. 
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and the parties were free to form new marriages elsewhere. 
But if the secret marriage were after all really valid, and 
therefore a sacrament, though not sustained for lack of 
proof, the husband and wife were still bound in their con- 
sciences; and if either should form a second union with 
another person, though it were publicly solemnized in face 
of the church, he would be guilty of the sin of bigamy.' 
To the existence of this cruel embarrasBmeut Luther bears 
witness in a characteristic passage of his Tisckredeii.' " Now 
the pope and the jurists say that marriage may never be 
dissolved. What happens? The wedded people fall out and 
separate. So they come to me in the cloister or wherever 
an official can be found and swear themselves apart; then 
they marry again. Thereafter they come to me or to some 
confessor and say: Dear sir, I have now a wife whom I 
espoused secretly. What am I to do about it? Help me, 
dear Doctor, lest I despair. For Greta whom I first married 
is my proper wife. But tliis Barbara whom I espoused 
later is not my wife, and yet must I not sleep with herP 
The former I dare not take, though I should like to have 
her if I could ; but I cannot for I have another wife and she 
likewise has another husband ; yet no one knows that she is 

> SaiJb, DU P^Ukation da trid. Reehtt. t, 1; Pollock akd Haitlahd, op- eU., 
II.K£,S83: Eaxai}!, op. cil., I, leSS-i II, 127 9. j Puedbebo, EKe$chlituuiv,lVtS.i 
BonM, SkaOaieuunB, 187 S. 

) Da Bfricht der PspsC and die JariBtflD. dlB Eha dllrfo nlmmarmebr geiehndea 
mrdeo. Was geschaht Die EhsleatB wnrdeo dsmuib aDeiuB mid Khieden alch 
irisder Ton BinaDiiar. Also giDg mira im Klostar aacb : Oder wo miQ lot dao OtH- 
<!■] imm, so EehwTtr Biob eiuea Tom aadoro, froieton wieder. DarnaDh kameo sis sa 
mir Oder elDam Andoru in die BolcbCe und Bprschon: Lieber Hoir, Ich hobe itit 
aln(tPran,derbabicIisbo![ntlcbeei«bti wie thoe ich ibm Iramermahrl HeKt mir, 
lieber Borr Doctor. daj9 ich tiicht Tenwoifflle. Denn Orsta. mit der ioh mloh am entan 
Terlob bab, 1st meia TBchC Ehsweib. Aber dies« Barbara, die mit daroacb Tert rawet , 
btnlehtiDBlnWeibiindinasadoehbeiibrscblaffeoI Jeuedorf ichniihtnBhmBn.dio 
ich docb itonie mOcht babeu, da es hid kOonte ; aber ich kann oa nlcbt, denn ich habs 
elne Andere, so bat aie anob einen Andorn: doch weias es NiGmaad,das9sie meio 
Weib ist, denn alloin, Oott im Himmel, dem lat bewoet. O, icb werde Terdampt, icb 
weiss keiQen Rath."— "Ti6chtodon,"iD Werte (Erlang. ed.), HII, 239; quoted also 
Id Sauh. 7, S, who glyva othur proiirs: likewise in Sohm, op.cit.. IN, ItO; PuXDUTC, 
op. cit.. IOC; and EeUOH, op. ci(., 11, 1^. 
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mj wife except God in heaven. O, I Bhall be damned, I 
know not what to do!"' Luther's testimony la fully bo a- 
tained by similar evidence afforded by the proceedings and 
decrees of the Council o£ Trent.' 

The evil of clandestine marriages prevailed generally 
throughout Christendom.' The provincial church councils 
as well as the temporal powers, local and national, were kept 
busy in devising penalties or other restraints in the vain hope 
of putting a stop to it. Such was the case in Holland, where, 
in spite o£ the decrees of the church and the statutes of the 
state, secret marriages, without the presence of witness, 
magistrate, or priest, were common.' The same is true of 
Portugal;' and Pope Alexander III. confessea that they were 
frequent in Italy, at least in the bishopric of Salerno, and 
they gave rise to vesatiooa litigation,' Suits were some- 
times brought to enforce an alleged secret marriage for 
impure purpoaes. So severe were the provisions of Swiss 
legislation to check this evil, toward the close of the Middle 

■ Id Ldthkb'S "Voq Ehegaohan," ITerte (Kriang., XSin,9S), is another Inter- 
Mtios pasaa^ forcfblf doscribio^ the dau^r of bl^tny throogh the confusion 
wioDsht b; cUndeatine mairiages. The pasaage la also la STBAHPrr, Luiktr; 
Dcber diei^.SlSff.i and it iapartlrqnobed biSoHH,Dp. cJL, IBS, 189. 

■ BicaTEB.ScHULTB, Canona et dec. cone. trf(I..ilBff.; Fallaviciho, fit. cone. 
Trtnt., IV, lib. XXII, 1, 16i Tqeineb, Ada gm. cone. tHd., II, 311, 3SS. Cap. 1 of 
Uu docreo of the council for the raform ot marriago contains tha followina: " Com 
BBDCta BjDodna animadveitat prohibitioneB lllas propter liomlaum iaobo«iieDtiRcn 
lun non prodosse, et Rraiie peocata perpondat. quae ei sitidem clondsstiiiiB eooja- 
glis ortum babeat, praaaertiin Tero enmni qni in stata damDatioois permanent, dum 
priors Diore com qua olam cuntraierKnt, relicts com alia palatD eoatcahmit et onm 
ea iu perpotuo sdnlterio Tinmt, cni mala com ab eoclosia, qaae de oocnltia nna jadi- 
cat, BQcaarri diid poBsit, uiat efflcaalos aliqaod [omodsiom adhibsaCor;" also ia 
Watebwobto's Cammi and Dtcnsa, 198, 197. Compare the passage on the erll 
resnlting from the canon law of marriage in the address with nbicb ElemnTmiu 
BagauDul opoua the last or ixt. solemn session ot tbe oooQcil ; THEiMBm, Acta gen., 
n, N£. See this and other excerpts la Saj.ib, op. ctl., 1, B, paitim. 

itn gsneral soe FkIetibeeo, Index, at "Ehe, belmlicho;" Saub. op. eit., M4; 
Sonn. op.cit.. 187 It., ISff.: EaiiEtN, up. cit., n, 121 ff,; 1, 189ff.: O&abt. Marnaoc 
and Family Relulion*, 431 S., Index; Poi.t.ocK and Maitland, op. cit.. 11, 367 ft., 
382; B mnn.am , J}e clandatinii aponlaiiirm juratit (Jena, 17111) ; Ltndwood, Fro- 
vinciate (Oxford, 1B79), £73 S. ; Sanchez, Diipulat. de ■'.« nuif, inc., I. ISl-XA. 
LcTHBB'»"VoiiEhe9Bchon," fiOcAor uiuJ %hr(f^it, V, Zn-S7, is larsslr derated to a 

< FuxDBKSa, op. cil.,SS-B9. '>/bid.,7S. 

• Salib, op. cJE.,S; FRIBPBSfto, op. ct(., 7^77. 
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Ages, that even the iimocent were deterred from appealing 
to the courts to enforce their matrimonial rights. Before 
bringing suit security was required; and the nnBUccessfuI 
plaintiff was fined and compelled to pay damage.' "Against 
a Zttrich law of this kind an official of Konstanz remon- 
strates, declaring that ' without doubt there are in the 
bishoprick of Konstanz hundreds of persons who before the 
Lord God are married people, legally joined together, and 
yet who are bo much in dread of the penalty as not to dare 
to enforce their legal rights against one another.' " " At the 
Council of Trent report was made of secret marriages in 
Africa' and the West Indies;* while in Germany they gave 
trouble both to the temporal and spiritual law-maker long 
after the Reformation,' The uncertainty and complexity of 
matrimonial law bore their natural fruit in Spaiu' and in 
France.' It was the king of France who through his ora- 
iores, or representatives, brought before the Council of 
Trent the proposal which prevailed to reform the abuse by 
making the validity of marriage depend upon its public 
solemnization;' while a measure of Alfonso the Wise of Cas- 
tile, in 1258, not only defines the well-known three kinds of 
clandestine marriages, but shows clearly, what Gratian' had 

lSAI.18,op, cit., 8, 9j ap.ZcilKhriftf^rtchmiM.llecliUmi.'SX.lue, 
■ "Uod (st aagoEwrfelt, es altEen im Blstbum Costanuti handert und nbor 
hondeit pBrtbyeo, die lor Oott dem Hemt Eelat aln aod mlt recbt nisammBii 
sewjst vardeD. und doch nmb Bors des psntaU alnoDdec mit gepOrlicbcn BHbten 
nit thareo fDrnommeo."— S^us. op. cit.. 9. 

> Sw Cho letter of Uutlo Calini to CsTdinal Lalgi Cornan, Jtily Z>. IMS. lo Suu, 

'TnnBEB, Acta gen., 11, 3B7. S13i Pju.i.ivicti(o, Itl. eonc. Irid., ToL IV, lib. txU, 
t,U; Sum. op. CI (., 13. 

ilhUEDBEiut, Ehctchlicmno. 79, 280, 261. Ubid., ll-U; SaUb, op, Ht., 11, 1!. 

'Fhiedbkio, oj). ci(.,fl3 a.. *9B; Balis, op. ei(., 9, U, 12. 

> TnsiKEB, op. cit., a, SS6; S&us, op. cit., 9; FbIEDBBBO, op. nt., 110. 

• "CooliiBla. quo (qDae) clam ooDlrahaatur, noD DegaDtor esH caaiaglai nao 
SDbaotni di»3olDi. h1 atriusqno contessians probarl poternat: Dsrumtaoitui pra- 
hlbonnu, quia mutata (Jtoriiu eoriim Dulaatale. atterius prafessioae Hde* ludicl 
asH DOD potest, Dndo publico, sum alterlus nota ia dlteram partem as traDstuIn- 
riat, pro priora eoningia, quiid indlcl incortmn oat, aantoDola terri nod potortt,"— 
GVATTAK, DcercU trc. part cittaa ni. quest, t. c. ix: RlonTtB-FKnDDBSO, Corput 
JuWi can., t, 1101. Tha passage la also quoted (rom diSorEut U'ltbf SjiLiB,Dp.ri(.,8, 



848 



Matbimonial Institutions 



already poiated out, that the permanence or dissolution of 
such a marriage really depends upon the will of the parties 
themselves, or even one of them. " Three kinds of marriage 
are called 'secret;' the first is one concluded privately and 
withoot witnesses, so that it cannot be proved. The second 
is one formed before witnesses, but withont the consent of 
the bride's father, or mother, or other relative in whose pro- 
tection she is, and without payment of the arrha or observing 
the other forms (honors) which holy church demands. The 
third is one whose banns have not been published in the 

parish where the parties live The reason why the 

holy church forbids secret marriages is this: When a differ- 
ence arises between the wedded pair, and the one will no 
longer live with the other, the church has no means to pre- 
vent the separation, even when in truth a marriage exists; 
because it cannot be proved. For the church cannot pass 
judgment on secrets; but only on the allegattonB of the 
parties which are proved." ' 

Nowhere perhaps is the history of secret marriagee bo 
interesting as in Scotland' and mediseval England. Many 
proofs and illustrations from literature, early rituals, law- 
books, and judicial decisions have been collected by Fried- 
berg.' Usually the nuptials were celebrated in presence of 

•ho adds thn statement of the cnrdinal of Lothringoa at the Coonell ol Trent: 



pro tibilo possnot separsri."— ,4p. 

Id ia the text, will be tonod in FbIed- 
na marrlAge Bee SAJ.IS, op. cU., 5, 6; 
en droit canmiiive, 1, 181 ff. ; LnrD- 



14 B. ; PuiDBaao, 



Tbkihek, op, oU, , It. 311. 

I The dooumoat, of which a part la t 
*tBa,op.rit.,T%13. On the liiEds of o 
BOBN, Pol. Cgc, III. S20i BaHOiM, Le m 
noon. Provjnciolc, 27S. 

'ForSootlaadMsaBAiii, JfairloiK and Familji Relatiom.S 
op.cit.,i1, 5g,p<uRm; JtULFrBEsON. Bridaand Bridalt, II, liB.Wi. 

■ fKiBDeEBa. op. cil., SS-57, 317, 33S, 3U, SSS. Secret marriagBs are ceosared bf 
Cbanmek, Mite. Wrilinfis, SZ, 139; Hoopeb, Later Writijiet, 137, US; Litupu, 8er- 
inDfU.II.su. CoDSoDt at parents ia nraed by Bamdih, Sermoni, H>,ZS1. 32&, 338, US; 
BBCOK,Ca(ecAi«m, 355, 858,371, 372; irfen.,PraBer», 198,533; TmOAi.E, fnrlv Writlnat, 
109,170,199; jEATrsEaos. Bndf^ and Bridalt.U, lot-ll; I, U3 S., discusses dander 
tioe inairiages, mainly after the Beformation. 
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a priest at the dmrch door ac<»>rding to popnlar formB, or, 
ia the later period, according to moro elaborate religions 
ritea. But bjr custom the simple hand-fasting, with or with- 
out giving to the bride a penny or piece ot gold, sufficed; 
and the hand-fasting is fonnd also in connection with the 
eccleBiostical ceremony. Even in the case of secret mar- 
riages "it is characteristic that mention is almost always 
made of the presence of a priest who confers his blessing." ' 
Miles Coverdale's translation of Bullinger's Christen State 
of Matrimonye (co. 1541) contains the following instructive 
passage: 

"Yet in thys thynge also must I wame everye reasonable 
& honest parson to beware, that in contractyng of maryage 
they dyssemble not, nor set forthe any lye. Every man lyke- 
wyee must esteme the parson to whom he is hand-fasted, 
none otherwyse than for his owne spouse, though as yet it 
be not done in the church nor in the streate. After the band 
fasting <& makyng of the contracte, the church goyng & vred- 
dyng shnlde not be deffered to long, lest the wicked Bowe hys 
vngraciouB sede in the mene season. Likewise the wedding 
{& cohabitacio of the parties) ought to be begoiie with god, 
& with the emest prayer of the whole church or congregacio 
.... In to this diahe hath the deviil put his foote, & myn- 
gled it with many wicked vses & customes. For in some 
places ther is such a maner, wel worthy to be rebuked that at 
the band fastynge there is made a great feast & superfluous 
bancket, & even the same night are the two had fasted per- 
sones brought & layed together, yea certayne wekes afore 
they go tot [sic] the church."* 

■ FsiEDBEBa. op. cit,, 39, to. Tblfl Bppsan plaint/ from the ooiutltiitloii of 
Strttfonl, lSt3, asalnat clondsBtine marriagei ; Ba well at tiom that ol Zonoha, 13(1 : 
JoamoH'a Ccnintt. U, 3eS-», 410, ill. 

IHUJB CoTBai>Ai.a, Tltt Chriilen State erf Ualrimonve (lat od., lUl), xlTiii, 
mlTilil. 

This passage vaa transcribed for me trom a eopr of the Sril editinnllUl) In tba 
libmr at the Biitlah UnHom bj Pratesaoc WUliun B. Hndagn. To his kinduasa 1 
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Eleren yean earlier similar teetimon j is gtwen. in Richard 
Whitfoide^s Werke for hausholders. ''The ghastly en- 
nemjf^ be sajs^ ''doth deoeyae many peones by y* pzetenoe 
A ooloor of matrynumy in prynate & secrete contracte&. For 
many men whan fhey can not obteyn theyr Tndene desyze of 
the woman wyl promyse marryage, & therrpon make a con- 
tracte promyse^ & gjxie &yth & tionth eche Tnto oOkes 
sayenge* H<ve I take the Margery Tnto my wyf e, I thertD 
plyght the my troatlu And she agayne, vnto hym in lyke 
maner* And after that done, they sappose they maye law- 
fully Tse theyr ynclene behanyoor, and somtyme the acte 
and dede doth folow, vnto the great offence of god A theyr 
owne sonles* It is a great ieopardy therfore to make ony 
snche contractes, specyally amonge them selfe secretely 
alone, without reoordes, whiche must be two at the least"' 

In Scndmore^s A WomarCs a Weaihercocke the priest 
who is expected to solemnize the marriage of a lady with 
Ckmnt Frederick says: 

"She is contracted, sir, nay married. 
Unto another man, though it want forme: 
And such strange passages and mntuall vowes, 
I would make your short haire start, through youre blacks 
Cap, should you heare ii^ ' 

Many similar proofs may be found in the plays and 
ballads of the sixteenth and seventeenth centuries. 

am also indebted for the extract from Whitforde*8 book taken from a eoi»j in the 
pOHMMiion of the same library. In ld09 Sotlieran offered for £4 10s. a " probably 
unique** copy of a 24mo edition of CoTerdale*8 work, 154S. This he regards as a copy 
of the second edition, the title differing somewhat from that of the first edition. 
An 8to editicm appeared also in IMS, with a preface by Becon. FaiEDBBBa, op, eit^ 
40, quotes the same passage ; bat the different spelling indicates that he has not used 
the first edition. 

1 Richard Writtoedb, A Werke for KovaHytMen (2d ed., 1537), sign. E. ill and 
following page. There is no pagination. For the date see Baths, in IXet. i^ot. Hiflff^ 
LXI, 125-27. 

iFBiBDBua, op, c«., 4L 
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III. THE KVIL9 OP THE SPIBITUAL JUBISDIOTION 

The separation of the temporal and apiritual conrts and 
the tenacity with which early custom and theory were pre- 
served in the common law' render the history of matrimomal 
judicature anomalous in England. The leading case occurs 
in the reign of Stephen. "Richard de Anesty's memorable 
law-suit' was the outcome of a divorce pronounced in 1143 
nnder the authority of a papal rescript, and one that to all 
appearance illustrated what was to be a characteristic doc- 
trine of the canon law: a marriage solemnly celebrated in 
church, a marriage of which a child had been bom, was set 
aside as null in favour of an earlier marriage constituted 
by s mere exchange of consenting words."' By the time 
of Henry II. this doctrine was completely established in 
England, as shown by the famous decretal epistle of Alexan- 
der III. to the bishop of Korwich: "A strong case is put. 
On the one hand stands the bare consent j^er verba de 
praesciiti, unhallowed and unconsum mated, on the other b 
solemn and a consummated union. The latter must yield to 
the former."' Such remained the law of England until the 
passage of the Hardwicke act in 1753.° 

The perils arising in the canonical theory of espousals 
were greatly increased by the doctrine of impedimenta to 
marriage, particularly those growing out of forbidden degrees 

1 Ibid., 47, «. 

<IH9caseediaPAi.aR«VE, CommonvtraUh.ll.r-xxril; Bioblow. Plaeila Ati^o- 
Sormannica, HS; POLLOOE AND HAITl^ND. Hut. qf Eng, Lavr. 1. 137. 138. 

>/Aid., n.36S. 

Fnr fortber lllUBtratloa bsb Loeebcb, " Elo eherechtllehm Drlbell," ZSS., TV, 
407-101 Bid FBENanoBrF. "Bin Drtbeilibuch dea geut. Gerlolita (n Angsbarg." ibid,, 
X, I-7I, pablisbing H mBonscript contBiuins dacisiona lor the fears I3U-5: which 
afford abundant proof of the doctrine and prsctioo rteatiitte'ponialiadepraacnti. 

<Patl.ciOKAMDHArn.AND, op. ci'r.. II. M9. where a translation'or the apiatls la 
■dTan. <y. Bann, Pul. C]ic., Ill, S19; Sohm. Ehachliamuno. 121ff., vho dlKnaioa 
from the eauona the inQiiBDcs of Aloiandar III. oa this doctrine. 

>Thia principle is lllBstrated in a snit for Jnctltatlon ot marriage before the 
WnnmUaarir at LnuJoo, MOl: Hale. Precnfenti, tl, 73 1 and in a earn of ptaiiahiag 
elamdwtlDO mairlass b; preMriblog peoanao br the aama ocnrt in UM: iMif., 78. TO. 



of affinity, consanguinify, and spiritual reiationabip,' "Reek- 
leas of mundane coneequencea, the church vrhile she treated 
marriage aa a formlesa contract, multiplied impedimenifi 
which made the formation of a valid marriage a matter of 
chance."' The etringency of the law in this regard appears 
to be entirely inconeiatent with the theory that marriage 
should be encouraged. But doubtless the apparent con- 
tradiction is due largely to the aame ideas which shaped 
that theory. The Fathers dreaded the sina of the flesh 
through which the sacramental nature of marriage might 
be defiled;' and they may have felt a reaction against the 
freedom of the German custom touching the marriage of 
blood kindred.' 

The development of the law of forbidden degrees, througfa 
the doctrines of the early Chriatian teachers and a long series 
of conciliar decrees, cannot here be described. In the thir- 
teenth century the various rules were codified by the school- 
men under fifteen heads; "and their code has been accepted 
and acted upon by the greater part of western Christendom 

■TheoanoiiistsdlfltiDgniahed coenatio tron itfflnihu, Thers nn Uma urti of 
eogjiatio: (1) coniaHouinftai ; (2}co)7Tuitio Irmilii, or adopt ion ; (31 eti|n>'>'io>pirifiuil(i, 
■risltiK la a partietpatioa la the same Baerameat i Eshehi, op. eit,, S3J B,. Sit B. Oa 
tha whole enbjBct em NnHHISK. Da conjugiii prohibitit, eamprialiig t«a mparats 
disBflrtatioaB vith critical and biblio^aphical "aapplenieata,*' bat relating largely 
to poet-RstormatioD dcwtrlue: Sanchez, Ditpul, dt •'." mot. »ae., II, l-tOB; Tah- 
cs«ri, Sumnut de mal, ted, WDiriiB&Li<iHt, 16ff.: tha moDograph of EichboMt, Die 
Ehrhindeniia der BlultverwaniUKhaft nuch ikan. RecAfe (Braalan, 1872): SCBHtn, 
LcArbvrh, 355-&7; FaiEDBEBO, LrhTirucli, 337, 339; Sbhuno, Bit ITirihinffni dar 
l?acUei:Ui0e)n«fn*cJu^ (Impotence) : Q^liXt, Marriage and family ficlafii>iii.3)ff.; 
Pollock and Uaitland, HM.of Eng. Lam, II, S83ff. : Fkeihen, OeKhichU: dut eait. 
SlKTCChU, 871 ff.; Jeajtbmok, Brida and Briduli, I, 1089.; II, SOSff.; Hokoam, 
Marriaee, Adulleni. f"^ Divorce, 1, IBOff. Tha Catholic doctrine is set forth at 
great leafcth by ScHEiCBiH-BiNDES, PrafctiacAes Ba7utA«<A,S-3Mi and in Pkkiohb 

Dt mat. (hritc. ,n,sia. 

> PoLLOCS ANS Maitland, op. cit., II, S83 ff . 

iEbmbih, op. ctt„ I, S7, SO, S35ff., diacusses tha oaoses vhiob prodneed thli 

■ Ebkble, Baront, 11, <06-8: LinoAKD, Bill. AiicSi>^axon Chuntt (2d ed.l. n. 
ECr. Gregory adiiws Ausastins to relax the rules of the church in England suas to 
■How marriage bejond Iho second dOBreo; Had»*n ano Stubbb, Covncili, HI, X^ 
21. Cf,blaoEsitEiii.op,cil.,l,mB,; Eicdbobn, £h«Aindemua, llff. 
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down to the present day.'" For a time prohibition was 
extended to the eeventh degree of coneanguinitj, counting, 
fifi did the canoniste, in the collateral line, from the common 
ancestor and not through the same according to the Boman 
method.* A distinction, however, was made. Einship in 
the sixth or seventh degree was held to be only "impedi- 
menlitm impediens, a reason for a refusal to solemnize a 
marriage, not {mpedimentum dirimens, a cause which would 
render a marriage null;" and this doctrine was "received in 
England as well as elsewhere."' At the Lateran cotmcii of 
1215 Innocent III, adopted the rule that "marriages within 
the fourth degree of conaangninity are forbidden and null."' 
But the doctrines of the church touching affinity and rela- 
tionship did not therefore cease to perplex the courts, molest 
the happiness of individnals, and threaten the tranquillity of 
nations.' In England the perennial "deceased wife's sister" 
bill, the stubborn resistance to which has so long attestad 

I HbtbIce, " Msrriaiw." in Dirl. Chriit. AtiI., U, 10B2-1105, 8«« also bis artiolo 
" ProhibiMd Degrees," ibid., lTK-30; and EsKBIM, op. cil.. I. 3Ki S. 

'Thus. Bocoiding to the Btiman lav, brother and sister are Id the Bsooad degTH ; 
but by tbo CBDOO taw tboy are in the Snl degree. Second eoiuinB b} the uaoujats are 
resaidad as In the third degree; by the Bomans, as in the slith (If the^are eqaollr 
distant tiDm the common ancestor) : Uktri(;i, op. cit., n, 1725; F01.1AICII i.Ni> 
ltAm.AMD, op. cjr., n. 3S3-&li ; E^miN, op. ciY., t, 391 ff. ; FKKliXX, BacUehte dxi 
COIL JChcrtchti. Xn-K». For the easteiu ohnrch eea ZmamuN, Dai EkencU dcr 
orient. KircK*. Zt3-37S. 

'PoiXocK isn Uattlajid. op. cil., II. X«i; Saims, op. cit,, 1, 16S„aca-G. 

> PotWiCS AMD Uaitlahd. op. ei<.. II, BSS, 

'Much Ininble grew out of the theorfot spiritual affinity. Thus "in 14SE, John 
HowtboD, ot Tonbridge, UBS lenteneed by tba CoOBUtory Court of Roebeater to b» 
wbipt three tima^ round both market and church for hAving married DionyafA 
Thomas, for vhum his former wife had beau godmother. The like spiritual relatlDu 
oOBailoaed (Jau. 7. IMS) a dUeolDtion of the marriage between John TreTenoock 
and Joan Peckhamj Lotitla, the former vlfa of the esid John having bseii god- 
mother to a child of the said Joan." Oo Deceiober 29, UT2, WiUian Lorelaua, of 
KiDgsdowQ, was oited to apinar "on a charge uf hating married hia iplritDal sister, 
tU., ■ woman whom hla mother had held at her oonflrmatiOD."— Buui, Poruh 
Btniiteri^ 3, I, notes, citing Thohfr, (Tiutomale. The case of Eeoty THI. and 
Catherine, wife of his elder brother Arthur, end the anecdote of Audonera and 
Fredegonda, wife of King Chllporlo ol Ncuatris (Thiebbi, Itarralim 0} the Afcnv 
cintn'iin Km, Lcmdon, n. d.. ZO), are in point. On the btiIs ot the complei syatom 
Ma Thwino. The Family, 83; Laie Rniew (Bnglish). t, XSB.; WuoLBBI, Divorce, 
130 tr. ; and especially Hdth, MaTriat/e i^ Scar Kin, 113 B. 
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the Rmazing tenacity of theological prejadice, has not even 
jet BucceBsfally nm the gauntlet of the House of Lords.' 

The relation of the temporal to the spiritaal courts in the 
administration of English matrimonial law was anomalous,* 
Strictly speaking, there was no lay jurisdiction whatever 
with regard to the genuineness of marriage. Only the 
ecclesiastical judge could determine whether a valid marriage 
existed.' In such a case the jury could not "declare the 
right." The question was referred to the spiritual court tor 
decision. On the other hand, the law tribunal, without aid 
of the spiritual judge, could say whether or not there was a 
defacio marriage ag opposed to a marriage de-jure. The 
jury could determine, in & poeseesory action, whether there 
had been a public ceremony in face of the church. This 
was a decisive proof; for the mere fact of living together as 
husband and wife was not always conclusive.' "If a man 
and woman have gone through the ceremony of marriage at 
the church door, we may say that we have here a de facto 
marriage, a union which stands to a valid marriage in some- 
what the same relation as that in which possession stands to 
ownership. On the other hand, if there has been no cere- 
mony, we cannot in the thirteenth century say that there is 

I EniCEiNiDp. cit; I.30S-Ue, KivBB an elaborBta hislorical aooniiit of matriinoaUl 
impedimeoU. 

iThe relation ol the two InrladietloDs is oarefoUy eiuniaad b/ VtaamMta, 
KhetchliaauTie, i'lSJ, witb cttatioo of tbs piinciiial cases; also in s tsft cIbbt and 
ioterDstiog war bj Pollock and UATTL&im, op. ctl., TT. 370 ff., lo vrhom I tun pat- 
tioularlT ladobted. Cf. Qbaai, Marriage and Family Eelatioiu, 1-6. 

!QbU)VtU.H, Ti'actaUu, lib. lii, q.U: FniLUra, II, VX. Jdan. o. 11: P hti.t.iw i, 
n. UrZ. ((ivaa the [arm of wilt bi which a qaaatiiui of valid marriBge is rtifaired to 
thn srchbisbop. 

• Sne, howeTsr, FBIEDBake, op. eit., 51; "Lag abei dia Fraga Tor, habaa dia 
PartaioD wis Uaim uud Fian uiBaniman gelabt. habea sie sicb TStlobt, war miUiin 
Bber dHa Resbt dsr Ehs ('tha tight ot marriafre') koios SatBcheidnng co (Kllau, 
sondam allein Bber deo factiwhon Thatbestand. so unbeill« <ler weltlicha Eiehtei." 
But thislsd toetrangs embarraBsmenta. TfaoB it waa iaduobt whether a compQlsatv 
marriage belonged to the apiriCnal or t« the tenpoia) cnuil: Bollh, AbridgmaU 
(leSB). I.StO; and "Btill greater was the doabl ia case or Clie qnestitm, whethei ■ 
seeoad marriase were ioTalid if the flrat still exiated ": 
rcorfiDofc.UBd. m.,lB. 
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a de facto marriage ; mere eoncnbinage, especially amoDg 
the clergy, is far too common to allow ns to presTune a mar- 
riage wherever there is a long-continued cohabitation. But 
a religious ceremony is a different thing ; it is definite and 
public ; we can trust the jurors to know all about it ; we can 
make it the basis of our judgments whenever the validity of 
the union has not been put in issue in such a fashion that 
the decision of an ecclesiastical court must be awaited." ' 

The practical application of this doctrine appears in the 
two cases of divorce and inheritance. Here the temporal 
courts tried indirectly to put a check upon clandestine mar- 
riages, to remedy the evils resulting from the scholastic 
dc^ma that mere consent secretly expressed in words of the 
present tense constitutes a valid marriage, by making the 
acquisition of certain property rights depend upon the pub- 
licity of the espousals.' The widow could not receive her 
dower unless it had been publicly assigned at the nuptials 
before the church door,* "The result is curious, tor at first 
sight the lay tribunal seems to be rigidly requiring a reli- 
gious ceremony which in the eyes of the church is unesaen- 
tiaL .... We soon see, however, that what our justices 
are demanding is, not a religious rite nor 'the presence of 

an ordained clergyman,' but publicity Marriages 

contracted elsewhere may be valid enough, hut only at the 

iPaiAjOtni AND HATTLAnD, op, eft., n, 378. (y. Fbtedbbbo, op. cfl..EiA. "The 
ouumiltB theiDBelTB!! bnviug made marriBgea aU too easy, and talid Biafrlages all 
too diffiaolt, had beea driTon IdIo a doctrino of poBSCBsntr marriage." In a esM 
*hsra a Talid or onaoiiicBl marriage contd not be proved by the plalatlS. he viu 
■Irena i>o«eswirTaclioa,[u;/iaipoIii.aiid "lathis tbadatoadant will not be allowed 
to »t Dp pleas which dispute, not the eiisteooe of a da facio marriatce. bat ita 
laltdity," vhile the "plalntiS mUEt prove a marriage eelobrated in laee of th* 
obnrch": Pollock akdUaitland. op. cil.. II, SIB. (y.'Eaiaiv,op.cil.,lI,l&II. 

iOd the diTergeaee of tbn temporal and socleslastical laws as to lo^timacr see 
Olamtille, IVnetoliu, lib. Tii, o. IS: Pbillips. II, WS. Compare BwiiraDKKB, Cf 
BpoutaU, l!i, 233 ff, 

^FRiKtmiKQ. KKacMieMtuno. Mi Pollock and Uaitlabd. op. cit., n, Stix 
Bhacton, De leg. el coiuwEud.. foil. 302-1 ; idem, Hate Book, plsoita BBl. IMS, ITU, 
ISA Uaitlaho'S ed., U, 68S ; IU, E17, US, WO. 
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chorch door can a bride be endowed. There is a epecial 
reason for this requirement. The eommon-law contrast to 
the charch-door marriage Ib the death-bed marriage.' At 
the instance of the priest and with the fear of death before 
him, the sinner 'makes an honest woman' of his mistress. 
Thia may do well enough for the church, and may, one 
hopes, profit his soul in another world, but it must give no 
rights in English soil'" So also with regard to inheritance, 
in certain casos,' the lay court made the rights of children 
depend opon public solemnization of the nuptials, thnfi 
adopting the canonical theory of "putative marriages."' 
Although there may be no valid marriage on account of the 
existence of certain impedimeuts, such as too near kinship, 
the children are nevertheless legitimate if the nuptials wera 
publicly celebrated at the church door, and if at least one 
of the parents, at the time the children were begotten, was 
"ignorant of the fact which constituted the impediment." 
They are entitled to inheritance, though the parents are not 
really hosband and wife. On this point in the thirteenth 
century church and state were at one;' but later a leas 

>Ap. BbaittOh. Da leo. el eonnietuil.. fol. 92; Sate £oal;. pi. 801, USB, 17U, VSO, 

HAni.AHi>'iied.,n,egB: in, M7, s^b, as9. 

3 Pollock and Maitlanii, op. cil., II,37£, S7S. 

>Gl,AHTH.LG.op. ci(., lib. vli.B. IS: pHiLUPa, It, 408. For lui intersgUog case, 
BhowiDgthat the api ritual court coald dstermiaa ooIt the qoosCionof the Telidltr 
of marria^, and not that oF laberitaiuw, vbich belongod to Che kieg's ooiuts, see 
CorpuM Juris can., c. 17, i, 1, ZBi c. 1, i, 1, 17; a. 7 j qnoled b; FancDBBMO. op. cil.. 
SOd. 2. 

tea see EaKEIM, op. cit., H, 33-37; Fbbiheh, QiachtcMt 
wciallr Pollock and Haitland, op. cil., II, 3^23-77. 
weou oharch and etste thare nta the one veil-known 
rts would not allow tomarriago anir retloaotiTS power; 
. abla of mharitlns land even thoDsh hia panmtB had 
osband and wifo and thereby made him capable of racelving holji orders 

aed, in all probahilitT. □( takliiR a sbara in the moTable goods of hia pareoM 

Bat aboQtall othor matterH the oburch could have, and apparoatlf had, her way 

'Voa aiB a bastard, fur four father was a deacon': that was a Bood plea in the 
king's ooart. and Lbe king'ti court did nothing to narrow the mischiemiu latitude 
o( the pruhibitod dogreen."— Pollock ano Haitland, op. cil„ II. 37S, 37& On 
legitimatioD through aobsequeat mnrrlBse bj the canon law see BmcWMi op. cit., 
II.U7fT.; BvilimaKB,0/SpoiuaU,233B. 
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liberal doctrine was adopted by the aecular tribunals. "The 
ultimate theory of the English lawyers took no heed of good 
or bad faith, and made the legitimacy of the children de- 
pend on the fact that their parents while livinj^ were never 
divorced." ' 

The refusal of the church to prescribe a proper age con- 
dition for those entering matrimony led, as might be expected, 
to child marriages; and in this case the rules of the Eng- 
liflh common law only tended to magnify the evil. By the 
canonists the age of consent to marriage was fixed at seven 
years.' Thereafter a marriage formed without consent of 
parent or guardian, and even in opposition to it, was held 
to be legal; but it was "voidable bo long as either of the 
parties to it was below the age at which it could be consum- 
mated. A presumption fised this age at fourteen years for 
boys and twelve years for girls. In case only one of the 
parties was below that age, the marriage could be avoided 
by that party but was binding on the other. So far as we 
can see, this doctrine was accepted by our temporal courts." ' 

iPai,i.ocs AND HAITI.AHD, op. ell., n, SIS n. Si ^>. Pns, Tear Book, 11-11 
Ed. m., UP. u-uii. 

1 For the growth ol the dootrinea of the cuKmlntB u to the Bge of ooiueDt and 
tha cooBeqUBDCes nt eapooeals befora pubart; see FUEtHEN. BetrhicMe da can. 
ChenecAbr, !C3 B.; Kbheik. op. cil,, II. 149 It., viih whom Pollock and Uajtlahd, 
op, cil„ II. 3BT 0., appear to auree. Read also jBAmEBON, BriiJt* and BridaU, I, 
ID B., SJ» B., who giiBi Intsroeting illustratioDS of Infantile betrothals and mar- 
rUwres; the learned monoKrapb of HoFTHAHN, Ve aetaie Juveiiili, 2Z B.: Ltndwood, 
Provinciate (ed. UOS), liber qoaKnti, tul. ciOTi ; Tahcekd, Summa de mat,, tit. 4, 
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By the teaching of the common lawyers a widow oE nine 
years of age at her hasbaad's death coold claim dower, 
though the marriage would have been voidable by her at 
the age o£ pnberty.' The English temporal coorts appear 
to have disregarded the canonical rule that a marriage is abso- 
lutely void when formed below the age of seven. "Coke 
tells U8 that the nine years old widow shall have her dower 
'of what age soever her hnsband be, albeit he were but four 
years old,' and certain it is that the betrothal of babies was 
not consistently treated as a nullity. In Henry III.'s day 
marriage between a boy of four or five years and a girl who 
was no older seems capable of ratification, and as a matter 
of fact parents and guardians often betrothed, or attempted 
to betroth, children who were less than seven years old. 
Even the church could say no more than that babies in the 
cradle were not to be given in marriage, except under the 
pressure of some urgent need." ' For such infant marriageB, 
however, there were two practical motives during the Middle 
Ages. In England, just as in India and often among lower 
races,' the betrothal or espousal of very young children was 
a means of peaceful treaty or alliance; and the "rigour" of 
the feudal law was also in this way avoided.' "As deaths 
were early in those days, and wardship frequent, a father 
sought by early marriage of hia son or daughter to dispose 
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of their hands in his lifetime, instead of leaving them to 
be dealt oat to hungry courtiers who only songht to make 
as large a profit as they could from the marriage of the 
wards they had bought for that purpose;'" and the lord's 
right of marriage might in like manner be defeated by con- 
ferring knighthood upon a son in tender years.' Even as 
late as the age of the Tudora "much immorality resulted 
from the child marriages which were common iu fashionable 
life.'" 



IV. PUBLICITY SOUGHT THBOUGH BAMNS AND BEGIBTBATION 

Without doubt the wrong and confusion arising in the 
ecclesiastical theory and definition of marriage were mani- 
fold, and they were patent to every observer. At the Coun- 
cil of Trent it was asserted that some action to put a check 
upon clandestine marriages was demanded by all the tem- 
poral powers;* and the provincial church councils, aided by 
state legislation, had done what they could by imposing 
penalties to remedy the abuse.' Nevertheless, strange as 
it may seem to one not acquainted with the devious logic 
of Bcbolastic theology, many members of the Council of 
Trent, on dogmatic grounds, were Btubbomly opposed to 
the only reform which experience showed could be effective. 
They affirmed that severer discipline would suffice. They 

1 Dnrton, £ivIaFul in the Fifttenlh Century. 161. For an illuBtratlan ot tba 
lord's muriage right* see Che case of 1220 (fi. III.) ia Stlecl Pleat of the CrouiK («<J. 
Maitland), 1. 135-38. 

t "As knighthood pratented icardBtiip, a tatbet gometimes aodoved hia bod with 
land to qnaliff him tor knighthood at an eatljr age. ho as to bar tho claims o( ths 
mesne lord or of the crown to wardship. An lastaDCe occurs of knighthood at ths 
agoof sotan years antwedly procured for this reason."— I>BJ<I0», JFnc. iytFifttoilh 
Cnf«rv. Sn n. I : ap. SUTB, Li'i-ci q^ the BerkeleHf, 140. 

■TSAILL, Socio! £ii0land.in,S78. 

• Tbkinbr, Arta i?m.. II. 334, 317, IS1.3S2, 301, M: Sauh, Pub. da tr^iJ. ficc/Xt, 10 
a. IS. (y. W*TKK«i)aTB, Cononi.ccuiii. 

>Sa. tor inataooe, ID France: pEimskHa, SAcKfitiunincM n. 5; and in Spain. 
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apologized for clandestine marriages on the pretest that 
they are sometimes useful, even necessary ; or they denied 
that to declare them null would prove an efficient remedy.' 
Hence we are better able to appreciate at its trne value 
the Bignificance for the Catholic world of the victory gained 
by the common-sense of the majority. It was a victory in 
favor of that publicity which the state demanded. Indeed, 
the church had already done Bomething, in spite of dogma, 
to change marriage from a private to a public transaction. 
Her collision with the state, her anomalous position with 
respect to social order, was involuntary. She was caught, 
as it were, in the meshes of her own philosophy. Yet in the 
interest of morality she strove to secure publicity. The 
priest at the nuptials, declares Bohm, " appears first of all 
as a public person.'" In particular the church tried to 
gain publicity for marriage by the institution of banna. 
The custom of publishing banns seems first to have made 
its appearance in France, probably as early as the fifth cen- 
tury.' It is enforced by the capitulary of 802, which gains 
its real significance from this fact, and not from the mention 
of the priestly benediction.' From France it gradually made 
its way into other countries of Europe. Thus in the year 
1200, as already noted, banns were enforced by Archbishop 
Walter; and they were first made a general requirement by 
Innocent III, at the fourth Lateran council in 1215.' Later 
the English archbishops found it necessary from time to 

>SAi.ia. Pub, da Irid. Rtchtt. II. 12, aollBtaB the evldeoae for the lorioiis opinimu 
(Tom Tbunbb, Acta pm., II. Cf. Pbibdbikg, op. cil,, IDS B. 

iSoaH, EtietchlioMunB. i^i■ 

tibid., ISl, 

*Capit. 802. a. Si: Walter, Corput JuriM germ., U, 167: " cooJniiDtlones Oean 
Don prBeBuniBiit, anteqnam epi»copi pntsbxteri com BBolorlbiis populi ooDsanraial- 
tatem coojan^atlum dill^Dtcr exquiniut. ot tanc cam benedlctione Jaitff&DtDr.^' 
Cf, SoBii'a iDterpret&llon, op. cit., ISl. va. that ot Fbiedbebg, EKfcklitmtac, Bt. 

5Bea p, 311,aboTe; and c/. PoluKik iNo Uaitlahd, op. cf(., n, 3M; Fano, 
SCBO, Op. eit., 10, 853, SSt, tor the praxaot praotico aa to banoB In Tariou Donn- 
(rfas. 
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time to impoBe more etringent penalties for neglect of the 
proper publication of banns;' and they were enforced, with- 
oat making the publication essential to a valid marriage, hy 
the Council of Trent Prom the twelfth century onward 
the marriage rituals contain directions for the asking and 
publication of baims;' while the punishmeiit of persons 
guilty of violating the canons in this regard gave much 
employment to the spiritual courts during the Middle Ages.' 
The institution of banns has a special historical interest 
as being in some sense the mediEeval substitute for the mod- 
em registration and official license to wed. The practice 
was to announce the marriage, usually on three successive 
Sundays preceding the nuptials, that any objection on the 
ground of relationship or other disability might be brought 
forward. But the decrees of the church were not carefully 
enforced. Dispensation from the obligation to publish 
banns was the right of the bishop, but his license was 
usually granted only in favor of the nobility and higher 
classes; and the right constituted an important source of 



The year 1538 marks an important epoch in the admin- 
istration of English matrimonial law. It was then, accord- 
ing to the researches of Burn, that parish registers of births, 
deaths, and marriages were first introduced; although before 
this time it had been customary in some places to inscribe 



iSee thsTlCaaliior Vork.Sarnm, Hsrerord.and othfln. In Snrtera Soeletr PhAH- 
caliont, LXIII, aSff., Appendix, 17 ff., 115 ff., tr>S tt.i and Ihs Salisbuir ritaal in 
Uisbell's Uonumenia. I, SO 3, 

■ For man; casaa see HalB's PrecedmU. fl, 33, 3S, 3B. U, M, es. K. K. SS, 9t, Ifit, 
111, 182. 196, 255. 

'FuBDBiBO, efi«rJUi«twnc. 10, 12^: SauEIN, Le mariage en droit ranoiUTiie, 
n, nOff., who ihovs that tba rales rfllatiag to bauDB vore too jagae to basSsctiTa. 
On the reqnlreniiMit of bsnna tee CKANiraa, .Vi<c. Wnu'ngi, 15B; Qbinda l, Hrmain*, 
U>; HooPEB, Later Wnlingi. IZS, I3S, US; BiDLSi, ITorfci, SSI; Samdth. Sermons, 
4St. c:r. oa the bbtory of ib« inHitutlon Jr^rwBKMis. Bridetnnd BndaU,l,l»-Un, 
130 ff, Campara BOKN. De bannii nuptinlibu (I^ijitig, 1716J, sacs. I (I. 
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snch records in the missals and psalters of the church.' The 
first article of the injtmctionB issued by Thomas Cromwell, 
vice-regent ander Henry VIII,, provided: "Item, That yon 
and every parson, vicar, or cnrate within this Diocese, for 
every Church keep one Book or Register, wherein he shall 
write the day and year of every Wedding, Christening, and 
Burial, made within your pariah for your time, and so every 
man succeeding you likewise, and also there insert every 
person's name, that shall be so wedded, christened, and 
buried. And for the safe keeping of the same Book the 
parish shall be bound to provide of their common charges 
one sure coffer, with two locks and keys, whereof the one to 
remain with you, and the other with the Wardena of every 
parish wherein the said Book shall be laid up, which Book 
ye shall every Sunday take forth, and in the presence oE the 
said Wardens or one of them, write and record in the same, 
all the Weddings, Christenings, and Burials made the whole 
week afore, and that done, to lay up the Book in the said 
coffer as afore ; and for every time that the same shall be 
omitted, the party that shall be in the fault thereof, shall for- 

1 BCBM. Hilt. Of FarUh Rrgiiten. 1-lB. Compara Watbbs, PariiA Uegittm, S. 

HaotioD is made of registers in Francs as early as 1308; and by an order of Cardinal 
XimaoeB, im, tber were to be kept iu ever) parisb of the dioceas of Toledo" ia order 
io remedy the diaordors occasioned by tbe freiinenc)' of diiorssi in Spain, va tb* 
KroaadafsplritnalaSniti." — BuBN.S; tiABSOLiEa, niitaim du ninittin du Car- 
dinal Xinicna. torn. I, lii. S. Z8!j W*tS«b, Fannh KegiMtert. I. Cf, Pai^bate^Iq 
9u<ir(, Rev., LXXm. Stll, vbo thus ffoes too far in sajiDS tbat " narish registers wan 
never kept in any port v! the tcorUI until Ihe tixteenlK centui-y" 

TherHissomeevideDce,heldtoboIncoaGlQaiTebTBcK>i,iip.cff.,5-lS,thataDordaT 
tor the n» o[ registers may have been made earlier than KSt. Tbe tact that at leaM 
eight registers begin before that date points to inatnietiona glTeu at (be time of the 
anppressioD uf the smaller monastories: Watees. op, cil.,e. At the time of tbe in- 
nurectlon in Yorkshire, I!i36, to order to draw tha commou pnuple, it was giTea oat 
" tbat the king designed to get all tha gold of England into his hands, under oolonr 
of recoining it ; tbat be woald sniee all nnmarked cattlo, and oil tha omameata of 
pariah ebmchas, and ths; shonld be forced to pay for thniteniiigi, marriaoa, and 
buriaU (orders har[n« been given for keepIUR Begisters thereof), and for licenaea to 
eat whits bread." — CABTB,fiuf. iif Ejtetanit. Sea also the rare tract by Oolmaa 
(15S7), and the letter ot Sir Piers Edgonmb to Cromwell (April 20, 1S39). both qaotad 
by Bdbk, op. cil.. 8, 9. For tha date ise Watsbs, op. ctt., 7 ; a&d eompare Bnui'a 
Fieet Marriage*. 3. 
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f eit to the said Chnrch iij^ iiij^. to be employed on the repa- 
ration of the said Church."' 

Thus in this, the most ancient English registration act, 
the parson or incumbent appears as the original registrar; 
and that the importance of keeping such record was keenly 
appreciated is shown by the anxious, almost painful, minute- 
ness with which his duties are defined. The order of Henry 
VIIL was enforced or supplemented under Edward YL, 
Elizabeth, William III., and other monarchs; but, save 
during the Commonwealth, no material change was made in 
the mode of registration until in 1836 the present system 
was introduced.' 

1 BiTBM, ParUk BeoiHen, 17, 18. Qf. also FiziDKno, EhetchUeamMOt 819, SSI. 
Thio same proTision, with slight alteration, is oontained in the injonotion of 1547, 
Edward VI. It is quoted by Toulmzii Smith, The Pari9ht 187, 188; Bohn, Pol. C|fe., 
IV, 825; BuBM, op, ciL, 18, 19. 

s For a review of the yarioos proposals, aets, and ** Tlsitations ** to enforce them 
»ee Botui, op, c<t, 18-89 ; Fbtidbbbo, cp. eit^ ZXhZt; TouuoM Smith, c>p.ci(., 188, 189; 
BOHH, op. eiUt IV, 82S,8a6. 



CHAPTER IX 
THE PROTESTANT CONCEPTION OP MARRIAGE 

[BiBuocRAPHiCAL NoTB IX.— The ideas of the German Reforma- 
tion, and therefore ultimately of Protestantii^m, relative to the form 
and the nature of marriage were molded by the thought of Martin 
Luther. Among his numerous writint^ on the subject moet important 
are the "Vom heiljgen Eheetandt und Oe<?ODomia oder Hausbaltung," 
being the thirty-siith chapter of the TiJcAreden (folio, Frankfort, 1571); 
and the following articles in hia BQrher und Schrifien (folio, Jena, 
1555-80): "Sermon vom eheljchen Stande" (1519, in Vol. I); "Predigten 
Ober daserste Buch Mose" (1527, in Vol. IV); and especially the" Von 
Ebeeacben" (1530, in Vol. V). The principal pasBages from bU oI 
Luther's writings on the subject of matrimony and divorce, claseiGed 
in seven groups, with critical and historical notes and marginal explana- 
tion o( archaic words, are conveniently given in von Strampff's Dr. 
Martin Luther: (Jeter die Ehe (Berlin, 1857). This ia an important 
QueUeTiboch for the student. A very useful book ako, containing 
twelve of his most important papers, ia the second voluma of the 
Kleitierv Schri/ten Dr. Martin LntAera, entitled "Von Ehe- nnd 
Kloetersacben " (Bielefeld and Leipzig, 1877), Older works which 
afford some as^tance are NJess's Eheaianda-Buck (Elisleben and Ijeip- 
sig, 1858), comprising, with other matter, some of the utterances of 
Luther; and Frobfise's Dr. Martin Luther'a eraite, kr^ttge Worte 
fiber £h« und eheliche VerhOltnitae (Hanover, 1825). 

The first philosophical treatise on marriage, anticipating in various 
ways the modern conception, is Erasmus's Christiani tnatrimonii inMti- 
tulio (Basel, 1526). The dedicatory epistle, dated July, 1526, is addressed 
to Queen Catherine of England. The edition cited in the text bears the 
general title De nuilrt'monio chrittiano (Lugd. Bat., 1650); and to it is 
appended Vivus's Cotyugii origine el utilitate discuraiie. Eraamos'e 
treatise may also be found in Vol. V of his Oj^era omnia (Lugd. BaL, 
1701). The work was prohibited mainly because of its critical tone 
regarding the eicosaive ardor of the primitive Cbrietiana for celibacy 
and perpetual virginity. Of first-rate importance for obtaining a general 
view of the doctrines of the German Reformation is Sarc^rius, Vom 
heiligen Eheilande (1^^): <" the same work enlarged under title Corpus 
jurit matrimonialis (Frankfort, 1568). It has been found convenient to 
rel^ate the description of many writings available as sources for this 
chapter to Bibliographical Note XI. See particularly the works of 
3U 
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Brenz, Kling, Beust, Schneidewin, Mclanchthon, Zwiogli, Bullinger, 
Bucer, Monner, Bidembach, Mentzer, Brouwer, and Forster, there 
referred to. Besides Melanchthon's "De conjugio" (1551|, in Opera, I 
(Eilangen, 1328), see also his"Dearbore consanguinitBtia et affinitatis" 
(1511J, in SarceriUB, Vom heiligen Ehentande, Ivs. xii-xxvii; or the 
"Corpus juris matrimonial is," Ivb. xi-xivti, where may alno be found 
much additional matter from Luther, Kling, and others relating to for- 
bidden degrees. In this connection may also be consulted Niemeier, 
De com'ugiU prohfbitis distertatiowt (Behnstadt, 1T05), comprising ten 
distinct essays, ndth a critical and bibliographical supplement, produced 
during the years 1698-1706. 

The moet important collection of church regulations regarding 
marriage is Bichter's Die evangelische Kirclu)rdnungen de» aecha- 
zehnUn JahrhunderU (Weimar, 1846). These have been partly analyzed 
by Meier, Jus. quod de forma matrimonii ineundi valet (Berlin, 1656); 
and thoroughly by Ooescben, Doctritia de viatrimonio (Halle, 1818). 
The rejection of priestly celibacy by the Reformers has called forth 
numerous writings, among which the earliest are Luther, Bede7iken 
find Unterricht von den KlOBtem und alien geistliehen QelObden (1522); 
idem. An die herm deutacha Ordens (original edition in the author's 
possession, Wittenberg, 1523); Bugenbagen, De conjugio ejnicoporwm 
et diaconorvm (1525); the anonymous Underrickt auss O^ttliehen «nd 
Oaj/ttliehen Secbten, Auch auia den JIayteklichen Bepatliaehen un- 
rechten, ob ain Prietter ain Eeweyb, oder Coneubin .... haben mOge 
(1526). See also the elaborate treatise of CaliKtue, De conjugio eleri- 
corum (Frankfort, 1653); and the dissertation of Roldanus, De mente 
Pauli, volentia episeopum ease uniua uxoris maritum (Lugd. Bat., 1710). 

On the famous "double marriage" of Landgrave Philip of Hesse a 
source of uni(|ue interest is the Argumfnta Buceri pro et contra, a 
manuscript by Bucer written in 1539 and first published at CasBel in 
1878, The original documents in the case are appended to the exceed- 
ingly lively work of Arcuarius, Kurtze, Dock unjiarthej/i»ch- und Oewii- 
tenhaffte Betrachtung dea .... Heiligen Ehestandea {IST^), dtxsidedij 
inclining to the side of Luther and his colleagues. Beza, Tractalio de 
polygamia (Geneva, 1568), replies to the defense of polygamy by Ochino, 
Dialogue (Zurich, 1563; Eng. trans., London, 1657). The most cele- 
brated book produced in this controversy is Theophilus Aletbaeus's 
(Johann Lyser's) Diaeuraus politieua de polygamia (2d ed., f^eibu^, 
1678); or the same with the prefixed general tiOa, Polygamia triumpha- 
trix (Londini Scanorum, 1632), this edition containing the learned and 
very elaborate notes of "Atbenasius Vincentius " who is none other than 
Lyser himself. The first edition, in German, is entitled Polilitcher 
Diteurs zwiarhen Monogamo tmd Polygamo (Freiburg, 1675). Lyser is 
harshly answered by Johann Frischen, Unvorgreijfliche Er6rterung dtr 



Mathihonial Institutions 



Frage : Wtu von der Polggamie Oder Viel- Weiberey eu hatten tey ( Ham- 
burg, 1677); and more coarsely b; "Simplicius Christtanus," Eilftr- 
tigea AnticortSchrtiben .... Darin eiae Suniinariache Wuierlegviig 
des politiachen Discurg von der Viel-Weiberej/, »o ein AtheUliecker 
Hvren-TeuffelJ.L, Bosshaffliglichausgestreuet.enthalten u( (Leipzig, 
1677). In this connection see also Tbomasiua, De concubinatn (Halle, 
1713): Baumgart, De coneubinatu, a Chriato et apotlolis prohibxlo 
(Halle, 1713); N. N., De liciU) coneubinalu opponeada (FreiiiUdt, 1711): 
Micbaelis, Paralipomena contra polygamxam (Gottingen, 1757); Swin- 
derea, De polygamia iOioaiagaetlT^}; Premontval, LamonogamieiliA 
Haj-e, 1751); or tbe translation by Windheim entitleid De* Herm Pre- 
montvala Monogamie (Nuremberg, 1753); Rantzow, Diaevixian m la 
polygamie eat contre la loi nat. ou divine (St Petersburg, 1774); and the 
works of Madan, Cookson, and others mentioned in the next chapter. 
Ad interesting monograph based on the correspondence of Bucer and 
the landgrave is K^dy'sDieBeformatorenin ihrer BeziekuTtg zurDop- 
pelehe dea Landgrafen /*?iifipp (Frankfort and Lucerae, 1890). Luther e 
alleged sen.suality and coarseness of speech are examined by "Luther- 
ophilua," Dan sechste Oebot und Luthert Leben (Halle, 1893); with 
which may be read Altenrath, Zur Beurtheilang und Wttrdigmig 
Martin Lutke7S (Frankfort, 1889). 

Typical of an extensive literature in the sixteenth century, whose 
aim is the appreciation and elevation of marriage, is Adam Colbius von 
Buchen's Chriitliche Predigten After das Bttch Tobie, darinnen, alt in 
einem lustigen Eheapiegel .... vom beyligen Ehealandt .... erkld- 
ret uirdt (Frankfort, 1592). On the other band, in contempt of woman- 
hood and in mockery of wedlock was produced a ma^ of prose and 
rerse coarse and unclean beyond description. Both kinds of writings 
the evangelical Eheapiegel and the literature dedicated to "St Gro- 
bian" — are treated in an instructive way by Kawerau,I>iei£e/i:»nmatKm 
und die Ehe (Halle, 1892). To aid in obtaining a more complete con- 
ception of post-Reformation sentiment may also be consulted Agrippa, 
De nobUitate et praeceUentia /oetninei »exua libellua (Coloniae, 1532, 
1567); Saxse, Arcana annual pronubi, Dai iel: OeheimntM und 
bedevtung de» E)ielichen Traw Ringes (Leipzig, 1584); Mfltler, Ungt- 
rathene Eke, Oder vomehmtte Vrtachen, to heute den Eheiland turn 
Weheatand machen (Frankfort, 1674); Lehman, Ftorilegiujn potiticitm 
auetum (Frankfort, 1662); and Foyerabend, De pririlegiit mulitrum 
(Jena, 1672). Two learned general treatises, untouched by the Refortoa- 
tion doctrines, are Johannis Nevizianua'a Syh'ae nuptialis libri ttx 
(Lugduni, 1556), containing a vast amount of curious matter ostensibly 
deeigned to aid in solving the question, ^'An uubendum sit, vet n<m;" 
and Antonius Gubertus Costanus's De gponaalibua, matrimonii^ *t 
dotibua cotntnentariux (Marpurgi, 1597), dealing in a clear and scholarly 



fith the mBtrimonial institutions of the Hebrews, Greeks, 
RomanH, sad Christians under the caoon law. 

Several doctrines of Luther and the earlj Reformers have each 
produced a literature. Whether under various conditions parental 
consent is necessary to a legal or valid marriage is discussed by Xioben, 
De parentum ad ttuptias a tiberis contrdhendas eonaensv, (Regiomonti, 
1685); Lauginger, De congenau parentum ad nuptias /i6«rorum (Regjo- 
monti, 1699); Schmalian, De ambitu connubiali: Vom Frey-Werben 
(Wittenberg, 1745); especially by the two great leaders of the "natural- 
istic" movement, Thomasius, De validitate eovjugii invitia parentibus 
ron Iractiet per benedictiontm taeerdoUs eUpotiti consumfaati (Leipzig, 
16S9); Halle and Leipzig, 1T22), and J. H. Boehmer, De matrimonio 
eoacto (Hallo, n.TS). With the laat-namod dissertation may bo read 
G. L. Boehmer's J)e copulae. Bacfrdotalia a deposito rler^o /vrlim impe- 
tratae i-njuito favore (Uottingen, 1745); DelbrOek's De viatrimonio ad 
benedietiontm tacerdotii ineompetentM contracto (Halle, 1759); and in 
general on the doctrine o( espousals, OraiB, De pactig futurorvm spon- 
saliarum: von Ja-Wort (Halle, 1712); Schelhas, De clandestinU spon- 
*alt&us juralit: Vulgo von heimiiehen VeTlObn&Kten (Jena, 1716); 
Bendeleben, De dtverso tpontalium et matrimonii jure (Halle, 1718); 
Sahme, De matriTnonii kgitimo abaque benedictione tacerdotali (Halle, 
1722); Berger, De praescriptione aponaaKorum (Wittenberg, 1724); 
Richardus, De conditionalibua aponaalamtm impoa»ibiIibiU (Halle, 
1741; presented, 1701); Wachsmuth, i>e exeeptione cpotualiorutn elan- 
dettinorum, ab ipso eontrahente oppoaita (Jena, 1754). See further, on 
special questions, Mentzer, Num. sponaia, anteaolennem in eccleaiae copu- 
lationem et benedictionem, concubentibiia, publica poenitentia juate 
imponaturf IGth reprint, Wittenberg, 1728); Willenberg,De mafWmonto 
imparutn (Halle, 1727); Bennemann, De natura matrtTnottii (Halle, 
1706); Krull, De nuptiia (Wittenberg, 1612); Schnetter, De matrimonio 
cum damnato ad mortem contrahendo (Qalle, 1727; presented, 1679). 

In the modern scientific literature of the subject the first place 
belongs to the general treatise of Richter, Lehrbueh (8tb ed., Leipzig, 
1886); the Lehrbuch of Friedberg (3d ed., Leipzig, 1889t; and Scheurl's 
Daa gemeine deufgt-Ae Ehertcht (Erlangen, 1882). An older work, very 
thorough and very careful in the citation of the literature, is Hofmaon'a 
Sandbuch de» teuttchen Ehereekta (Jena, 1789); while, besides the 
books of Goschl, Lobethan, Bchott, and StAudlin elsewhere described, 
Jjof'a Daa protettantiaehe Eherefht (Nuremberg and Altdorf, 1793) is of 
eervice. Much valuable biographical and bibliographical material may 
be found in the great work of Scbulte, Die Oeachickte der Quellen und 
lAtleratur dea canonitehen Rechls (Stuttgart, 1875-80), Important 
monoRrapbs are Schubert's Die evangeliache Tmuung (Berlin, 1890): 
Schenii's Die Entancklung dea kircklichen Ekeachlieaaungsrechts {Er- 
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lanKen, 1877}; DieckhofTe Die ktrchUche Trauvng (Rostock, 1878); aod 
there ia an able article by Goeecben, " Ehe," in Herzog's EncyeUtpaedir, 
III (Stuttgart and Hamburg, 1855). For the present state of German 
matrimonisl taw consult Blumstenget, Die Trav-vng in evangelisehem 
Deutichland naeh Recht und ii»(«« (Weimar, 1879); Klein, Dan heutige 
EherechtimHerzogthumSachaen-AUenburg {StrBEshuTg,lBSl):SUihuil, 
Deutsche^ EheachlieBivngnrerht naeh amttichen Ermittelungen (3d 
ed., Berlin, 1376); and Uergenhahn's work e]i:)ewhere mentioned. Bev- 
eral earl; church ordinances, and a number of matrimonial decisions of 
rare interest from the consistory court of Wittenberg, commencing soon 
after its formation, are communicated by Bchleusner, " Zu den Anf&Dgen 
des protesUntiHchen Eherechts." in ZKG., VI. XII, XIII (Gotho, 1884, 
1891, 1892). The " Bedenckon " or ordinance adopted at Dresden in 1556 
by the three Saion consintories, with other matter, is alfio published by 
Muther, "Drei Urkunden zur Beformationegcschichte," in Niedner's 
ZeittchHft filr hvttoritche Theotagte, XXX (Gotha, 1860). These same 
documents and also the famous case of Caspar Beyer (1543-44) are dis- 
cussed bf Mejer, "AnlAnge des Wittenberger Coosistoriums," in ZKR., 
XIII (Tabingen, 1876). Mejer, "Zur Geschichte des Altesten proteet- 
antischen Eherechts," ibid., XVI (Freiburg and Tubingen, 1881), gives 
an excellent hiBtorical, biographical, and bibliographical account of the 
Wittenberg consistory ; and the two preceding articles, with a discus- 
sion of the establishment of the consistory of Rostock, are reprinted in 
his Zum Kirchenrechte (Hanover, 1891). Original mHterial ia Dommu- 
nicated hy Fischer, "Die Bltesto evangelische Kirchenordnung , . , . 
in Hohenlohe," in 2KR., XV (Freiburg and Tabingen, 1880), and by 
Friedberg, Aug der proteitarttisctien Eherechtspflege des 16. Jahrhun- 
derta, reprinted from ZKH., IV (Tobingen, 1884), containing, in connec- 
tion with the case of Zaschwitz, letters and other papers of Helanchthon 
regarding forbidden degrees. Another article of Friedberg, " Beitrige 
zurGeschichte des brandenburgisch-preussischen Eherechts" tbfd., VI, 
VII (TObingen. 1866-07), includes the very long petition of Dr. Btiel 
(1553) for enforcement of a betrothal, with other original documents 
relating to matrimonial doctrine and judicial practice. A history of 
"conditional marriages" is given by Phillips, "Das Ehehinderniss der 
beigefflgten Bedingung," ibid., V, VI (Tabingon, 1865-06); and the rise 
of the Protestant doctrine regarding the impediment of relationship is 
discussed by Scheurl, "Zur Lehre von dem Ehehindemisss derVcr- 
wandtschaft," ibid., XVI (Freiburg and Tobingen, 1881). See also the 
monograph of Berg, Ueber die Verbindlichkeit der kanonischen Bke- 
hindemisse in Beiriff der Elien der Evangeliachen (Breslau, 1835), 

On the controversy regarding "mixed marriages" and marriages of 
diverse religion, consult Gregorovios, De mat. person, diversae relig. 
(Regiomonti, 1712); Carpzovius, Circa nuptiat person, diveraae relig. 
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(Wittenberg, 1735); Breitenbach, De mat. allophiloTum (Giessen, 1740); 
Zum-Bach, Veber die Ehen tteischen Kathotiken uud JProtestanten 
(Cologne, 1820); Ueber die gemUckten Ehen (Stuttgart, 1827); Witt- 
mann, Katholische Orundtdtee Uber die Ehen weMxe zwisehen Ea- 
tholike^ find Proteatanten gesrhloaBen wcrden (Stadtamhot, 1831); 
Kutschker, Die gemiachten Ehen von dejn kalholiseh-kirehlichen 
Standpuncte (Vienna, 1S38}; tfationaler und hittoriicker Standpunkt 
(Cologne and Vienna, 1838); Sack, Die kathotiiche Kirche innerhalb 
dea Protestantisvius (Cologne, 1838); BeBsel, Die gemiackten Ehen 
(Frankrort, 1839); Mack, Die EitiHegnxmg der gemiachten Ehen 
(Tflbingen, 1840); Perronne, Ueber die gemigchten Ehen (Augsbui^, 
1840); Eintracht gibt Macht oder .... Nothwendigkeit tu einem, 
gleichmOasigen Verfahren in Hinaicht atif die gemiichien Ehen 
(DOflseldofl, 1844); Die gemischten Ehen in der ErsdiSeeae Frei- 
burg (Rcgensburg, 1846); Binterim, An malrimonio mixta (Dtlsseldorf, 
1846); idem, Diiaertaiio altera (DOstioIdorf, 1847); Der Streit After 
gemiachte Ehen . ... in Baden (Karlsruhe, 1847); Beleuchtung [of the 
foregoing] KarUruher Sehrift (Schaffhausen, 1847); Hilse, Civil- und 
Miaeh-Ehe (Berlin, 1669); and EQblor, Ehe»chlieaaung und gemi$chte 
Ehen in Preuasen (Berlin, 1883). 

For England the principal source is the Worts of the Fathers and 
Early Writers of the Reformed Engliah Church, publisiiod by the 
Parker Society (CHmbridge, 1841-55). Among the large number of 
books comprised in this series, those ot Iiatimer, Cranmer, Tyndale, 
Jewell, Hooper, BuUinger, Parker. Coverdale, and particularly Whit- 
gift'a Defence of the Answer (containing also Cartwright's Reply to the 
Anaujer) have been of most service. Three important treatises of the 
English Reformation period bearing on marriage and the family are 
Coverdale's translation of The Chritten State of Malrimonye (1541); 
WhJtforda'a A Werke for houaholderi (1530, 1537); and Vi Tea's (Virus's) 
A very frvteful and pleaganf booke called the tnatruclion of a Christen 
Woman .... toartied out of latyne into Engliacke by Rycharde Hyrde 
(London, 1557). The original may be found in Vol. II, 650-755, of Vives's 
Opera (Basel, 1^5); and Rudolph Heine has a German translation in 
Vol. XVI of Richters Padagogiaclie Bibliothek (Leipzig, n. d.). Much 
valuable material may also be found in Gee and Hardy's Document* 
(London, 1890): Prothero's Select Statutes and Other ConstitulioTial 
Docnmentt (Oxford, 1894); while the Statutes at Large (Raithby, Lon- 
don, 1811) are of course in constant requisition. The more important 
acts relating to marriage are contained in Vol. I of Evans's convenient 
Collection of Statutes (London, 18!3). Swinburne's fascinating Treatise 
of Spousala (London, 1686), written in the last days of Elizabeth's reign. 
but published a century later, is indispensable for understanding the 
. law and theory of the matrimonial contract during the Tudor period. 
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ArOMUc<BC9lia,10n),laBM»Gtdahr othMBtDdo. SiAn^Xle- 
•dUfcwMHr M aba n^oftsat. Fine ^^^ MakoMr tea a biM brt 

ftrrnml ilJw UMimi. mad Barb JDaatialim ■aterial mmj baloaad ■■ 
Ban'* Pariik Begiattn (LamOom, UU); W<nd^ VmUmv D^ (How 
York, IMB); Dcwcc'a lUmgtrvHoma «f CTiiU'ipfWH fTawwimi, 1807); 
Brand's Pofmtar Antigititiet f aev ed^ IiOBdoa, ISIS-TT); BBJiMn goa- 
«ipj UUtorg of the Btformatiim (Loadoa, I860); aad JuatfiMuu^ 
Bride* and Bridals iLondon, 1972). Niebofa,i*ro(rrcaaea .... ofKlmg 
Jamtt the Firtt fLondon, IffiS), giTM aa jiitwwwtiiig exaaaplo ot ttie 
fonner practice of psbliebttttrathals; and the aaaia may alaa be loud 
taLelaiid'«CbCMrto)Ma,T(9dad.,LoBd(n,lTX>l. Qiman Mary's Aiticfaa , 
(ISSl) fc^rding manvd piieata and aone oUt«r itnpartaat papon am 
giTminCtTdintt'mDoctimigmtariiAniuU$(Oxtota,iea»,iaU). Pdmar'a 
OnfirJfK* liturgieoe (3d ed., Oxford, 1S3» ; 4th ed^ London, 1S15) has also 
b««n of service ; while new light ia thrown on social conditioas in Elisa- 
betb'a rei^ by the unique collection of docnmentB editad tor tbe Early 
Engliah Teit Society by PanuTall, Child-Xarriagt*, Diwrcei, and 
BatifleatioM (London, I»T).] 

r. AS TO THE POBIt OP MASBIAOB 
The Protofltant Beformation in Germany produced many 
ideas wliicb were eventaaliy fmltful for good in the history 
of matrimonial law; but anfortnnately, owing to a nnmber 
of cauBOH, more than two centuries were to elapse befoi« 
any effective remedy was provided for the evils of clandes- 
tine wedlock. Ecclesiastical rites were prescribed by the 
authority of the state as tbe best means of securing pub- 
licity; but neither Luther* nor the other Protestant leaders 
iDsisted upon them as necessary to a binding marriage.* 

■ Sm Ihs eitiaots Ulnatratliiff Lnthar'a riewa as to the tons ot wedtock ia 

SraAnrirr. isi-u. 

IIToDcutt the nUbarata inraatintioa of Fbiedbebo, ShachHamnff. 19B-aX: 

iilrm. Vie Omrhlchle der Ciirilthe, 7 S. i with whiab sbotild be camparad Soaii, Eke- 
■cMiawv, ehap. vJi, aod hu I'raitUTV wnd VtrMrung, chip. It.; Scbeusl. Ent, 
dew kiitk. ElicKUitnurign-tckU. Va B., 126 II. ; idem. Deu gaKein. dailtcK Ktiettckt, 
M-TSi DlKOIBOFT, ZKeMrrh. rraviinp, IWff., lH0a'.,I23ff. (rievs of Uolancbthoii, 
CbeniDilK. Hud otbera) ; Uejsb, Zum Kinheirechte, IM ft. (viens of Kling, Uniuar, 
Bohneldewln. Wewnbcck. MnuDor, and Boust — all coDnected with the oonsiatorr of 
WltteabetB); SouusaBT. iXe waiw. rrauuiv,US.,Wff.; BicSieB, i.<firbiicft, use B. 
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Luther, indeed, perceived the absurdity of the Bcholaatic dia- 
tlnction between sponsalia de praesenti smd defuturo; and 
proposed to retain espoasalB de futuro or precontracts only 
in the senee o£ "conditional betrothals."' On failure of the 
condition, or for other weighty reasons, these engagements 
might be dissolved. But unconditional betrothals, or his 
sponaaliade praesenti — that is to say, practically all betroth- 
als, including the espousals defuturo of the canonists — if 
publicly made and with parental consent, were regarded by 
Luther as valid marriages which could not be dissolved,' 
Parental consent ' he appears to think essential, though on 

Anbsng oder 



1 " DsB Uesa ioh wobi verl 
Atums' dabei seietat vOrde, 
odar ein Jsbr h>[r«ii ; ttsm ; 
brin^eatj Item: bu A,ei 



lutDro beissea. wemi eineoodii 
!ch vill dich haben, wo da mir wLllt zu f^at, cwei 
will dkb baben. bo da mxr haodart Galdea mit' 
ABllern woUen; mid dergteicbuQ."— LdTbbs, 



ID EhesBcheu," Btcher uad Schriflm (Jena. ISSl). 7. 311. 

Aa an iilnstrstlon ol the esri; Jndicial practice tee the interutliiff deolainn ot 
tbe eonsJBtorr court ol WitlAnberg, bdiodk the oases published by 8cBi.Euain». 
Anfanoe del prolenl. S^ertrhtt, ISfi, where a odDtract is disHjlred tor failure of tbe 
OOaditioD. The case ii uadatod, bnt it probably ouarred before ViSO. 

Conditional espoOBHls were recoRDiwtd b; ths canon law: tor Eaglaod sea 
SwiHBUBNS, Of Spoxuali, 100-£3, where Che inaDy intricate queatiuns counecled 
with oondllioaal contracts are disousscd with mnch learning; and in general the 
auHutgraphof BiIQii.bb, Btdingte i:itachlittrnne (Kempten, 1892). 

With Lnther'sTiewi regarding conditional betrothal compare those of Helaneb- 
tboa, " De oonjngio," Opera omnia, I, pars ii, TSZ; Sohnbuibwin, De niipttu, tit. i. 
"Despaos,."parsi, 32-38; BavAT.Defani. et mal.,B«ce. XTHi.xix; Klin Q, 3Y. mot. 
euiuaruin. foil. 7S fl. ; BROUWER.DeJ-ure con.,lSS-XL FordisaasaiunBeeScHi.EuaHEB, 
" Zn dan AafAQKen dea prot. Eberechte." ZKO., VI, VS-^i Schedki., " Znr GsBchloht* 
dos kiich. Ehesohllessongar.," lAid., XV. SS. 70; idem. Dot gemein. deuliche Kherechl, 
SSB-70-, BICSAKDCB. Dt timd, Mpontalioram impn—ihilibiu, 2SS., paunm.' RlCBTEB, 
Lehrbuch, 1061 3., 1200; and especially the eicellent historical paper of Pbil,up», 
"Da< EbBbiDdsroiss dor belgefOgten BediogiiDg." XKB., V, VI. USff.. rPTiewin« 
the liters tare of the anbject from tbe sixteenth to tbe alueteeDth c«atury ; SOBorr. 
Binlal. in do* Eherecht. 169 IT. 

iFor ■ collection of the writings of Lather on prooontracts or betrothals em 
BT»AMFTr,W~-SSt: ospecisily tbe extract from the Fon EhoocAen, SU. where breach 
of (lotb is aiade sqalTalenl to adultery. 

■ The passages of Luther'a works on parental oonaent, with an introdaoton 
note, are eoliectad in STBA-HFrr, 299-3^. Compare BunsT, De ipont. et naf., an-lOi 
MBt.itHCETHDN, " De coujugio," pperu omnia, I, para ii, 2S1 ; BdllinOkh. Der Chriit- 
Uc\ BhettamI, Its. 11 B., 11. 15; Klimq. Tr. mat. caiwanun, foil. 77 ff. ; ScHX&iDBWiH. 
DtnupliU, lit. i. "Deoapt. llcltia," perx ii, sees. 29ff,; Bbesz. " Wis yn EhesaebeD 
. ■ - . (h Haodeln." inSABCiKiCB. Fon hril. fAoCande. foil. SB S, ; UBNTna. itccon- 
Jugio tr., 130-50, 1^; Bidembacd. De eauwit mat. tract.. 3ff.. liB.; Pobsteb, Dt 
HMpUU, llSff., 119ff. [the law of Saioay requiring)! BbOuwEb, De JMre cmnuM- 
orum. TIB., 78(1., B9ff. 

All authorities, seemingly, are agraed that ■ parent may not rightly toroe ■ 
obild to marry; see BtiLiJNOBli, Der dtriiOicb EKatmid, In. Ii, IB; SchhwM- 
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this point bis statements are by no means clear;' and be 
urges the need of public esponsals in face of tbe parish.' 
Yet he admits that a secret engagement^ — by which he seems 
to mean espousals without the presence of mtneeses, but 
with parental consent— if followed by physical union, con- 
stitutes a true marriage equally binding with the open 
betrothal In effect, the doctrine of Luther did not provide 
a complete remedy for the evils of clandestine contract; tor 
all marriages, save only the conditional when not consom- 
mated, and possibly those formed secretly against the par- 
ents' will, were now indissoluble at the will of the parties.' 

wai, De Mipl., til. I. " De nnpt. lieiUs," pan ii. »«, O, U: SiBcnius. Fan Ixit. 

~ ill.TSS.: wa.lLnUier): llKirTzcx,Den»v*«io(r„S9-5Ji BniKMUCTa, 

il-, C-7>; BasBim. Dcmuit. rtxtcio; ukI Uw liteixtnn oa panatkl ecn- 

Bibliii«n[>tLickl NoM IX. 

I Is hi* " Ytn EboMehsD " (153D) . JMekcr (od Setoi/to. T, S«. be laT* diracdr 

tbal ■ pnblio beUMlul, ttut is ■ Baniacs, Bat fnUnnd far inyta aknld jiaii h 

an MTliot »<:»« betntlul CI - - - 

wwint • betiaUiU witbont w 

ttMaahiB." BXJWr wkI ScAriftem, V, SMT. 1 
tMMtaod pvUie bMnitbala. 

Aa • BatlM of fact, I Hod Xha BsnsitDiT eowt of WiiMoberx duaolvioc a 
bMraltuI hr Uok of paraoUl n 
in. IK« 

■ n*(«octaricaljB4«a(haUtkBcainaetb>bao 




>. 1«* Ml^kVM IT. » ■.. H 



Moreoyer, an action was allowed to enforce a promiee of 
marriage ; and for more than two centuries after the Refor- 
mation the fnlfilment of a betrothal could be enforced by 
severe penalties.' Yet in one respect there was a decided 
advance. The pernicious distinction of Peter Lombard 
between espousals de praesenti and de futuro was practically 
rejected, and with it much of the danger which had lurked in 
the vacillating discretion of the ecclesiastical judge might have 
been removed had the jurists accepted Luther's teaching,' 
Thus from a historical point of view the result ia instructive. 
The ancient wctte or beweddung, handed down through the 
slightly weakened form of the canonical sponsah'a de prae- 
senti, was restored to even more than its original relative 
importance as compared with the Trauung or nuptials." 

Hovr. Die Kirch. Tratiiinff, ISSff., 2120., 221 B.i RiCBTaa,Lelirbuch,1121,n9ia.; 

Fbiedbbbo, Z^Arburh, ZK, :S6.33I<S9; Loy. Dot pnlal. Eher^M.Osa.. 437 ff., US. 
447 a. ; HonUNN, Bamtbitth dea teulKhai Ehmc\U, 27 EC., 143, 146 S. ; 8<;bott, £in- 
ItN'tunginitiu£;terecAM74ff., lB2ff.,193; SoBK, EhtKhliatung, IffJ-'UB, 

iThe mciBt tnnioiia tasa of enforcoranDt of n betrothal, KR-nloBt au anviltuiB 
bride, ia that of Dr. Stioi. IMS. Tha plaintifl'a pelition (Cenich) in aft/.Higbt Brtloles 
or apeciflcatioDs, Batting forth in a most realbtic tray tbo whole courtship and ths 
betrothal proeendings, la eommDtiiaatod by Fhibdbkbo, " Beitrtge znr Oeschicble des 
brand .-pre as9. Eherechts." ZKR., Vt, T2ff. Actnal (ore* to compsl (hs fnlfilniHut of 
s betrothal was osad only vhen it was followed by copula.' i6iii.. Bl. Friedbarif 
traoes tha history of tba BObJaet to tbe reign of Frederioli tha Qreat. oiting Tarioiu 
cases. As a reiinlt ha doclaros that In the sixteenth centary betrothed perBona conld 
be forced to knep their eogaRemont BTna when botb were willing to dismlrs It; 
while in the eighteenth eentnry action depended npon the will of the interested par- 
ties: ijiitl., 87, SB. Compare BlDEIIB.\CB,Cecau>t(niaf.(r.,3&ff. 

ISee the argmneDt ot Sohh, EliOKhlieatinOi ZOJff.: Trauvng tind rerlof'tin;, 
UOff.; against PBiKuBBsa, EUachUamfig, 206, ^10; Oachickle dir CiuilcJw, 8, who 
holds that Luther doubled the evils of secret marriage. 

ISoBH, Ehachliesnino, chap, vii, Traitune und Ferlobunfr, chap. It, has 
detoonstrated thiB against tha view of Friedberg. 

Nererthelcas by the middle of the fievenCeentb centnry was established a doal. 
Um in eSect similar to that which had existed under the later oanou law. Uore 
and more stress was placed upon the nuptials as eomparod with the betrothal, 
although in theory the latter still ooostitnted the marriage. J. H. BocBUEK, Jm 
eeclaiiuliciimprotalanlivm (Halle, 1714], whose touching has mainly determined 
themodam law, attacked Luthoraa boiag reeponsible for thisdnalism, holding that 
a tme betrothal, lilie the Roman ipontalia, is only a promise of future wedlock, and 
may therefore be dissolved ; while the nuptial contract, publicly and formally mads, 
is the true marriage. On Boehmer'B doctrines see DiECKaorp, Dir tirrft. Trauung, 
STO-DS; ScmiBEBT. Dit ei'anQ. Ttauung, 6!-Tit; Scuerai., Kirch, EhetcliUrimmgtrecht, 
140ff.; PBU.LIPB, "DasEhehmdeiausdeiboigefttgten Bodlngiing." ZSK., VI, 1S4. 



Thti leacbin^ of Lather regarding eBpoaeals were largel; 
tli)U>ruuiMitiv4> fur the fntnre history of marriage in the Ger- 
uuiu stattfe. Aoc-ording to the ordioances, the doctrine, and 
Uw |trttUtioe of the evangelical churches, the betrothal was a 
Uttu uuurUi^, the nuptials merely its confirmation.' Even 
hift wavering as to the necessity of parental consent for a 
vdlkl ^vutract leaves its trace in the divergent provisions of 
l^w.' In practice the jurists, agaiiist the protest of Lnther,' 
hvld cliHM) to the principles of the canon law.' As a rule, 
ibu ivjurts tended to treat all secret betrothals followed by 
iwtual uounubial life as bioduig marriages.' Until far down 
iulu tho eighteenth century the engaged lovers before the 
uuptiala were held to be legally husband and wife.* It waa 
<.HMUUii>u (or thorn to begin living together immediately after 
thu betrothal ceremony;' and the so-called " bride children" 

>Tho ehui«b ordinkDcis reqalrs BomatlmoB odIt parental oODsaat; KnnatinMS 
tiatt wlUiwuHWi ur again tba solemDiiatiQii of tbe betrothal in cboroh is pTMCiibBd, 
with Ui* unotkiD of DollitT or elas a more pBDaltj (ur iioD-obsarTBiice : SOHK, op. ■:•(., 
ntiUOIi trwu)iiaRO.£heKM(e«iin0.21Zff..!S4.2ZS. BirnTEB'B £l>a>w<U*che JTircAcs- 
utiliuiHflm ara amilyBed b; Ueibb, Jut, gttod de forma mat. vateL, US.; and 
Go«m;)UU(. Itaetrina de mal., 42 ff . 



1 Luther would haTs entirely rejected thecamio law, but ana In his itnraadUU 
tMivlfonmatit he gained no (Qilowinff. Theolc^ans and Juriuts alilcA aeoepted it aa 
■taiMiaUr Tatid. aitins it preeedeocs ovsr the Bonian law. Dnif tbe SoHptDiv* «era 
a hWhet aathority. Compare Uuu. Zum ii:irch«nr«cWe, IIO.IJC (Slioa); t<l<M.in 
a«»., XVI, U-4B, TS. 

tSoua. oil. cit.Vfl; F-aixaBnu. op. et(..a».SS-n. 261,^7 ff. The tamoiu ean 
of Oupar Bcrer came before the consislorial ooiut of WJttonbers in the latter part 
ot IMJ-. and iu decision In 1SU led to the notorious controversy betwun Lnlhat and 
Ihs iariiti. Beyer wanted to marry Sibylla, a ward ol Uelanchthon. but be had mi 
• claudeftina ooatract with anatber woman witboat consent or koowledsa of her 
pdLrenta; although it was alleged that her bmther bad givfln poA facio aaent. 
pafents being parhapa dead. Lalber declared that such secret betrothals "sollaD 
•ehlooht koine Ehe etiften ;" and in lUBor ISiO a law of Saiuny had forbiddsa tham. 
K (laxlaiun of the eonslstoty, following tha dootrine of the canon law, sustained the 
nalldily of Beyer's marriaga; bnl after a "starlce Prodigt" and long insiBteoce bf 
Luther it was nrenuled by the Elector; Hkibs. "Anfftnge des Witt. Consistoritims," 
XKR, XUI. tS-l!3; id*m,ZimKirehtHmKU.KS. 

*teHM, op. rif.. 198; FuEDBKEA. op. riL. 3M. JOB, 225-^, 3E1.S77 S., ZK. SOD. 

< In flomany bettotbsl ritaals were sometiiDaa prescribed in tha ebonih or(ll> 
liHHtfniii ViiiKiiBEBa, op. cif., £2. :sa, ZH; and pubUo espousal ceramgniM wan la 
HIV In Kugland^ Bcbn, fni-uk Keeiafert, USD. 
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were given rigbts of legitimate offspring, this custom in part 
surviving until our own times.' 

The rites observed in the celebration of marriage differed 
in some details from those in use before the Reformation. 
A model was drafted by Luther, and it was often followed 
with variations in the church ordinances.' He does not urge 
the adoption of a senice which must be observed by all. On 
the contrary, every place may use its customary form in the 
solemnization of wedlock. A simple ritual is, however, pro- 
vided for the USB of those needing aBsistance. When the 
bride and bridegroom ao require, tire banus are to be asked 
in the chancel before the wedding. As in the mediteval 
formularies already examined, the nuptial ceremony consists 
of two acts. Before the church door the wedding vows and 
the wedding rings are exchanged, the priest declaring to the 
assembled people, in the name of the Trinity, that he pro- 
nounces the man and woman joined in marriage. In the 
church before the altar the second act takes place. Instead 
of the bride-mass, this consists simply in the reading of a 
passage of Scripture followed by the priestly benediction.* 

1 Pbixdbeiio, Dp. cit., 293, ZS9. 300. On tha BraulkiiuUr aea ScHOTT, EinEaX in 

(f» Eherecht. 1S3, lU; and on secret betrothsLx and tbs Iswa fDrbiddioR them consult 
•apMintlj HoFVANH, HiintUntch da leuttchen EKerecMi, IW 0. ; and compare Lot, 
DoM prolfl. EhenxM, «7 B. 

>Tbe earlieiit Protustant marriam ritnal appaan la ha«e heta vtWtea bj 
BdOBHBAaEH : sea tha ritnal (1523) ascribed mainlr to him, published with diseoMion 
br ScBCBEBT, /lie ecanu. TVouuno. 14:-!>3. Ci>iiip«re"I>erBericbtCbriatophaerQn(B 
TOD lleiDRiiQinti Dber die etsU PrieBterhoebieiC in Aogsbtug anno 15*3;" ibUl..VE-U, 

»aUi alieady cxmclnded. 

■ LoTHsa, "TranWWhlein far die elnttltieea Plairherren" (ISSi), £lefnere 
achriftcfi, U, TiS-'iH; with wbicb fwmpars "Der kleina Eatechismus" (1529). io 
STKAMPrp. SU. »1, 4^1 sod the ricnala aaalried by SoDX, op. cit., 197 S. la thla 
oouieetioa read BcixniaeB'H dissaasion of the proper conduct at weddlasii fn Dtr 
^triMltieK Klitttand. Ivs. S9-fig: or the samo in Sabceuus, Pom litil. EKatarule, toU. 
IQZ-Ij also BiDEKBiCB, De eatuU mat. tr., SS. ; Fobbteb, De nupCiii. 16T S.j ami 
BBOUiTEa. Dejurt eoanubumiin, 619S. 

DtBCEBiwr. £)ie kirch. Trmmnfi, lOS-11, points out that the eubaDgeor tings 
■nd the declaration of the marrlase to Uie assembled people, iustsad of saying to the 
parties thomselvBB the words ■■ Egv cunjango vm in nomiw." etc., are iaoovotions of 
tho Bafoimation period. For further diKussiou aeo ScotrsKBT, Dit ecoAfl. Travutg, 
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The decree of the Council of Trent relating to the naptial 
celebration was not accepted in Protestant lands, and hence 
no essential change was made in the forms of raamage. In 
England during the whole period between the Reformation 
and the Commonwealth ecclesiastical celebration was the 
rule; and the spiritual courts, retaining their ancient joria- 
diction in matrimonial causes, still recognized the principlea 
of the canon law, though appeals to Rome were not allowed.' 
Hence clandestine contracts rfe praesentt were valid and 
could he maintained against regular marriages subsequently 
solemnized in church. This fact is established by abnndant 
evidence,' and by none more ample and convincing than that 



: HorHANN, £ 



latuUHicK da Eherechlt. ITZ B.; BiCHTBB. LtKrlnich. US tt.; 
a gemrijie dcultclus Ehrrrcht. 63 fl. 

For giBmpIeg of rulea snd rituals adopled bj aome of (bs charcbea consult 
RlcnTER. Bcatig, KircKcnordnungcn, I, SI, 33 (" LnadesordDuug des HerEogtbams 
Pronseen"), S30,S31 (Br«odBobnrs),M?-M(GBnBTii) i II. «, M (" ColnbcliB Hofomi.. 
tioa"J, 37^-77 (BraDdeabarg) ; espociallj FISCHEK. "Die MtesM avnug. Kircheo- 
ordnang in Hohentohe," ZKR., XV. 1-18; aod eompare HBtEn. Jim, quod de fOrmtt 
mat. valet, tUS.; OoiscnEN, Doclrina de mat,, W-SS; Fkiedbuko, EhaehUanHtg, 
£12 S.; So&K. CfuwcMleiHiniF. I97ff., who ansljriM tbaoburcb ordioances. 

iBr StHan.Vm., 0. 1£ IIMS): Blatutet al Large. U, 1l-~tS: Gmi AND Eakdt, 
JkBiimenCi, 187>ft>, appeals to Rome ja qnoBtioas uf marrinRe and diTorca ara torbid- 
dcn. Buob easea mar ba oarcled from tbe arcbdescon to tbe bisbup, then to tbe 
■tabbUbopof Caatcrburror York, wbo»a deeisioD is final. By ZS Ben. Vni, cZl: 
Stalula at Large, II, 90, tbe ntcbbisbnp at Caaterbnr; ia givca a rigbc at dispensa- 
tion almilar to tbat lortnerly eiercised bj the pope. Cbaptor 19 of tbe BBme statale, 
■bi<l.,n,ia-8I; Usa and Habdt, i^w^merUi. l»j IT., provides tor the appoiatmaDtot 
a cummisgioD of thlrt^-tvo mcD to oiamioe tbe wbola body of caaoas in order to 
determine nhjcb abonid be aocepted aa valid ; bat aotil the commissioa should ooa- 
elude ita labors "aaoh Caaona Cuuetitutiuua Ordlnanoea aad Synodala ProTiDcial 
being alreadr made." not tupngnant totbelawsorcnitomsof the realm, "nor to the 
DamBKB or Enrt ot tbs King's PreroKatlve Bo;al, shall now stiU be used and eio- 
ented aathoy wore afore," No report was mads by tbls commisiioD; Dor did the 
Reformatio legum erclanaificirum prepared by another commissioD. which was 
provided tor by S and 4 Ed. VI,, c, 11 : aialula at Large, U, 29S, ever teke effaot: 
FaiBPHBSO, ElietcMiemiune, SIO a, 3. Tbe act of SS Hen. Vni., c. 19, was repealed br 
1 and Z Philip aad lUary, c. S; Statula at Large, II, 342 ff.; bntaealD restored by 
lElii.. c, t: Statute*, U, sua. So the result was tbe practical rotentioaot the eaooo 
law. <y. Fkteddero, op. cit., 309-11. 

lit ia proved by tbe celebrated easeot Bnntlas v. Leplogwall. 15gS-«t: CoKc'a 
ReporU, II. SK^.'^S. Soo FaiEDHEaa'a analysis of this case and other proofs oalleotad 
bybim: fJuscJiMenung, 313-13; also Swihbubne, QT SpU'""'", 13, 19, 7t-10S, especially 
IV3 B., 222 a.. 236-39. wbo shows tbe cunoD-Iaw tbeory to be in full force ■□ the raisn 
of Kliiabeth; and Cbabmbb, MiK. n'rilingi, 359, 3B0. Halb's FrecedeutM. J2D, 188. 
D, 170. ISJ, 192, aHords aeveial iaterestiiig illustTDtioDS tor ths Bstona*- 
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afforded by the remarkable collectioa of docnments recently 
edited by Fumivall, to which further reference will pres- 
ently be made.' But the parties were subject to clerical 
censure and the forfeitare of certain property rights,' An 
attempt was, indeed, made by Henry VIII, in 1540 to restrict 
the validity of private marriages by providing in effect that 
those solemnized by the church, if consummate, should take 
precedence of unconsummated precontracts not thus cele- 
brated; and the same statute confined the impediments to 
marriage to those comprised in the Levitlcsl degrees.' But 
this act had little significance save in the matrimonial trans- 
actions of Henry himself;* for, so far as it related to precon- 
tracts, it was repealed by a statute of Edward VI. which re- 
Btored the former law and provided that "when any cause or 
contract of marriage is pretended to have been made, it shall 
be lawful to the king's ecclesiastical judge of that place to hear 
and examine" it; and after having it "sufficiently and law- 
fully proved," to give "sentence of matrimony, commanding 
solemnization, cohabitation, consummation, and tractation," 
as in times past the king's spiritual courts had power to do.' 
Referring to this act, Swinburne, writing in the reign of 
Elizabeth, bears witness to the strength with which the 
canonical theory of espousals had laid hold of the legal mind. 
"Worthily, I say, and upon good ground was this Branch 
of that Statute" of King Henry relating to precontracts 
"repealed and made void by his gracious Son King Edteard 

ipUKHTVAU., Child-Uarriaga. Divorca, and Ratiflcaliom, in the Diocete itf 
CKcaCer, UtlS (edited foi tho Earlr Eng. Teit Sacinty. Loodoa, ISfl), BBpeelsUy 
(fl-Tl. IH-iOi (tratbpligbu), IW, U\ (claDdetUne maniagss), T^lOi (sdoltertaB and 
kffiUatioiu). 

ISwiNBUXiiK. Of SpotuaU, IS.lSyas: Feiedbbiui, np. GiC.IlS n. (■ 

>3! Han. VIII,, B. SS: Stotutu at Large, II, 173, 17(: EVANB, Slatula, I. ISS-SL 
The net or S Hwi. Vm., o. Q: Evans, I, lai, prescribes the Lefitioal dBgiwHi. 

tpUEDBRsa, o^. eft., ni, $12. Bes the elubanta dlseiuBlonDf the diioriie <»□• 
troTenr b^ Bobnet, Sut. oft^ B^ormalion, I, IMS., pu-ticalarlj 71 B. 

• 2 and S Ed. VI., c. tS: Slaluff at targt. II, "M. WL; E^-iNs. StiUuUt, I, 1S4, 
15S. Of. JmAwnaaoH, Brldti arut SHdali. I. lit t., IZl S. 



the Sixth, tor Sponsalfl de praetenti, thoogh not coDfiom- 
mate, be in troth and safaetaace very MatrimoDj, and there- 
fore perpetnallj indiaeolable, except for Adnlteiy: Altboogli 
b; the C(«sinon Laws of this Bealm (like as it ia in fyattee 
and other pUces) Spoosals not onljr de futuro, bat also de 
praesenii be destitute of many le^l Effects wherewith 
Marriage solemnized doth aboond, whether we respect 
legitimation of laBoe, alteration of property in her Goods, 
or right of Dower in the Husbands Lands.*' ' 

Indeed, for the law and custom of betrothal in England, 
toward the close of the sixteenth century, the quaint and 
recondite treatise of Swiabome is a mine of information. A 
vast nnmber of questions illnstrative of the principles, the 
snares and perplexities, of the suiriving canonical theories 
are there taken op and "resolved" with eingnlar brevity and 
clearness. "Albeit," he says, "this word Sponaalia (Eng- 
lished Spousab) being properly understood, doth only sig- 
nifie Promises of future Marriage, yet is it not perpetually 
tied to this only Sense, for sometimes it is stretched to the sig- 
nification of Lore Gi/fs and ToAreiM of the Parties betroathed; 
as Bracelets, Chains, Jewels, and namely the Sing; being 
often used for the very Arrabo or assured Pledge of a per- 
fect Promise: Sometimes it is taken for the Portion of the 
Ooods which is given for and in consideration of the Mar- 
riage to be Solemnized; and sometimes for the Feasl or 
Banquet at the Celebration of the Marriage, and of others 
it is otherwise used." The canonists, however, distinguish 
between matrimony and betrothal, and they "do also disoem 
betwixt one kind of Spousals and another, being the first 
Inventors of the several Names of Spousals de futuro, and 
Spousals de praesenti, and yet nevertheless oftentimes they 
make no difference, or very little, betwixt the Natures and 
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Effects of SpouBals de praesenti and of Matrimony solem- 
nized and consummate." ' Sach contracts are "as indis- 
soloble as perfect matrimony;'" and "as well the Sacred 
Scriptures, as the Civil and EecleBiaatical Laws, do usually 
give to Women betroathed only, or affianced, the Name and 
Title of Wife, because in truth the man and woman, thus 
perfectly assured, by words of present iime, are Husband 
and Wife before God and his Church," ' 

The old perplexity growing out of the coincidence of 
illegality and validity in the same contract still exists;' and 
the conscience may still be bound by secret marriage, though 
the court may declare it null and void. The "Law doth 
forbid all Persons to make Secret Contracts of Spousals, or 
Matrimony; and that justly, considering the manifold dis- 
commodities depending thereupon, namely, for that hereby 
it Cometh to pass oftentimes, that the Parties secretly coD- 
tracting, are otherwise formally affianced, or so near in Blood 
that they cannot be Married; or being free from those im- 
pediments, yet do they alter their purposes, denying and 
breaking their promises, whence Perjuries" and "many 
more intolerable mischiefs do succeed."' Yet though 
"Secret Marriages are done indeed against the Law," it is 
held that once contracted they cannot be dissolved, because 
public "fiolemnitiea are not of the Substance of Spousals, or 
of Matrimony, but consent only; .... So that it may be 
justly inferred, that the only want of Solemnity doth not 
hurt the Contract." Moreover, if it be urged that "seeing 
secret Contracts cannot be proved, it is all one in effect, as 
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if they were not," it may be answered that such is truly the 
case ^^Jurefori^ non jure poll, Before Man, not before God; 
for the Church indeed doth not judge of secret and hidden 
things," but before Almighty God "bare Conscience alone 
is as a thousand Witnesses; Wherefore I do admonish thee, 
that hast in truth contracted secret Matrimony, that thou do 
not marry any other Person; for doubtless this thy pre- 
tended Marriage, how lawful soever it may seem in the eye 
of Man, who judgeth only according to the outward appear- 
ance, is nothing but meer Adultery in the infallible sight of 
God's just Judgment." * 

Public as opposed to private espousals,' according to 
Swinburne, "are they which are contracted before sufficient 
Witnesses, and wherein are observed all other Solemnities 
requisite by the Ecclesiastical Law: For so careful were the 
ancient Law-makers to avoid those mischiefe, which com- 
monly attend upon secret and clandestine Contracts, that 
they would have the same Solemnities observed in contract- 
ing Spousals, which be requisite in contracting Matrimony."' 
In fact, according to one authority, "public espousals were, 
upon pain of excommunication, to be in an open place, and 
before diverse witnesses;" but it does not "appear to have 
been necessary to the validity of these contracts, that they 
should be made at church;"^ nor can we safely assume that 

1 SwiNBUBNE, op, cit., 194, 195, 196. 

s " In an ancient manuscript (No. 1042 in the Archiepisoopal Library at Lambeth 
Palace) the methods of contractincr espousals are thus described : Contrahunto spon- 
salia iiij modis— Aliqua promissione, aliqua datis arris sponsalitiis interveniente 
anuli subarraCoe, aliqua interveniente juramto. Nuda promissione cum dicit 
▼ir, Accipiam te i mea uxorem, et ilia respondet, Accipia te in meu maritG. Vol 
alia verba equipollencia, et ista it vera sponsalia qndo sit per ?ba de futuro oon- 
tahuntur."— Burn, Parish Registers, 139. On sworn espousals and the other forms 
see Swinburne, op. cit., 213 ff., 193 ff., passim, 

8/6td.,193. 

* Burn, Parish Registers, 139, citing Ltni>wood*8 Prcninciale, 271. " In an Alma- 
nack for 1665, certain days (January 2, 4, etc.) are pointed out as * good to marry, or 
contract a wife (for then women will be fond and loving).' '*— /6td., 139 n. 2. See also 
Wood, The Wedding Day, 23&-60, for an account of the superstitions and folklore on 
this subject. 
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this requirement was generally enforced. During the period 
following the Reformation the celebration of the betrothal 
and the nuptials usually took place at the same time, on the 
wedding day in the body of the church; and the form of 
each is prescribed in the marriage rituals.' The public 
solemnization of espousals was, however, not entirely super- 
seded. In the seventeenth' and eighteenth' centuries, 
though passing out of use, the custom was by no means 
extinct, especially in the case of noble or royal persons, A 
record of betrothals contracted in facie ecchsiae was not 
usually kept; but at least one such entry has been discov- 
ered. The register of Boughton Monchelsea, Kent, shows 

s."wat 






iThBsinthBritnBlsot Edward VI. nnd KliMbeth, when Iho pries 

mn to tbr weddod witoT" or " tblf maa to tbr woddad hosbandV 
mbaie theesHiul esponsal!!. ThoniEiFter, wban escli party egys, "I, N., tako thM, 
N., to my «red<lod vifo" or "hoaluad," we see matrimonr contiactod, though tb« 
torm is preeiselj that o( ipontalla per verba de pTaaenti. See tbe PnrliBr Society 
Liturgical Service!. Sdward VI.. 1Z8, 1291 Eltubetli. !I8, 119. The sane forma are 
retsioed in tbe eiistiog ritual of the Boiitish church: BiMoaAM, The CKridtian 
Marriage Ocretiumv. IBS, lU. 

I Id NtCBOI.Ii'fl FmgTtMtet of Xing Jama Ihe Fint (Loadoa, 1S2S|, II. 513 B., " sill 
faetomul two accunnta (uueby CamdoQ) of the cerumouial of the AOiaDciiigof the 
PrinoeBB Eliiabeth iu IfllZ. It look place in the BuDqesttiDg Hoaae at WhitphaU. 
iMfoie dioiier ; Sir Thomas Lake, aa Secretary of State, road the worda from the book 
otComraoD Prayer, id French. 'I Frodatick tule thco EUiiabetb,' etc., after which 
the Archbishop gaTe his BenoiiictioD : 'TheOodof Abrahaai, the (rod of Isaac, and 
the God of Jacob, bless these Eaponsslfi, and make them prosperous to these Kiag- 
doiiu,aad to his Church.' Thia appears to have been the whole of the office, and the 
Berricewas probably not longer in ordinary cases. InthaContracttorthePtiQOeBs'a 
marriage, eiecutsd the same day (Deo. 27}, is a claase, 'Qa6d Uatrimanium Temm 

Bpontalia leeitima de practenli,' 'It would be no difficulty,' remarks Mr. Amtls. 
Garter [Lelaod's CoUecfanea. V. 33B-3flL 'to show the anticnt custom of such Sspou- 
aals by the daughter of tbe Crown of Eaglaud as distinct acts from tba nSlce ul Uat- 
rifflony, and that they CrogDautly wore performed some months or years before the 
marriage was actually celebrated.' "— Bdbn. Parith Rtgiilert, 1(0 D. 2. As shown 
Id tbe case of Prineess Eliaabetb, sthq the baucs followed the pablic betrothal: 
KiCHOLB, U, S24. 525. In the fifth year ot Henry V.. the espousals of Thomas Thom 
■od Katerina Burgate were publicly eolebratod: NapIeii's StBincombc. 05; Bubn, 
op. cU., IH. " We Bod, under date ItTS, that a certiflcate was giien by the mialstor 
and six parishioners of Offord, in SoUolk. to the effect that since the death of a cer- 
tain man's wife be had Dot been 'trowhplyht' to any woman, and that be might 
thenfore lawfully take a wKe."— WoOP, Dte Wedtting Day, 212. 
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that on the tenth day of Jannary, 1630, William Maddox 
and Elizabeth Grimestone were affianced "in due form of 
law;" and in this case the marriage was not celebrated nntU 
three years later.' "The form of betrothing at church" in 
England "has not been handed to ns in any of its ancient 
ecclesiastical service books;" but it "has been preserved ia 
a few of the French and Italian rituals."' "The ceremony, 
generally speaking, was performed by the priest demanding 
of the parties if they had entered into a contract with any 
other person, or made a vow of chastity or religion ; whether 
they had acted for each other, or for any child they might 
have had, in the capacity of godfather or godmother." Then, 
if the contract were in the form of spojisalia jurata or sworn 
espousals, the "oath was administered. 'You swe-ar by Gtod 
and bis holy Saints herein and by all the Saints of Paradise, 
that you will take this woman whose name is N., to wife 
within forty days, if holy church will permit.' The priest 
then joined their hands, and said — 'And thns you affiance 
yourselves;' to which the parties answered, — 'Yes, Sir.' 
They then received a suitable exhortation on the nature and 
design of marriage, and an injunction to live piously and 
chastily until that event should take place. They were not 
permitted, at least by the church, to reside in the same 
house, but were nevertheless regarded as man and wife 
independently of the usual privileges." ' Later in France 

■ BCKH, op. etl.. lU. Tha aalkor bu FTldt^tli trenapospd tha daM^. "Tlw 
lhaMrn Rmimnit Len, BDnMrnnd Philoanpbog (in order to prevsat the muchiefa 
■rlilna fnim Bnpuawts (d bn oouolailiFd hj marriaga at a tlistant psriod) commiDdsd 
that (bo fiipooaala aod Weddiiura shoald be perfonned both npon dob da<r. Alsiiof 
Ciiiniuinaa sodMraunHl b> rutora tbe old oiuCom."— Jlez. Com. Sopei. dc Spont., 1, 1. : 
BuBM, lor. e<l..n. 1. 

■ Dovra, lUtulraltont <a SkoteQwan (London. IWIt, I. 1(8. Donee diwnuMM 
tlwnii>m JDtarwtlna nfaninBM to Ihe batrotbai in Sbakospeare's plajs: tliid., 101-11, 
m qr.nUoBimM. 0(1. Fit., IKMt^ On the medi»>al English uncUos of spoOMll. 
ptlnto^Ml Lb Abnrob. •« Pjilmkb, i>n>'H« lirHrpirucII.ui.SIS: and in «Mwral 
jBtmnmi, »rHm omA OridaU. I, S(K87 1 Bun d, Popklar jHAgutia, H. n «. 

•Dotna, «p. fll., I, lis. lit. 6e« aUoWonD. Tht WtAditis Dot, HI, £11: and 

MlhaOwak bMroUwl ritual <n Hckm. op. TiL. lU, lU, Uku trvm the BiteKe- 

lmt»n **■* '**«Mi<« m mtaimmi, am On v™""'"><"'o(<>f"*S*i"BiiB>iK.iy£{paiuaIi. 
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espotisalB in church were often prohibited, "because iastances 
frequently occurred when the parties, relying on the testi- 
mony of the priest, Bcrupled not to live together bb man and 

wife Excessefl were likewise often committed by the 

celebration of Espousals in taverns and ale-houses, and some 
of the synodal decrees expressly injoin that the parties shall 
not get drunk on these occasionB." ' 

Valid betrothals, like valid marriages, may be celebrated 
by signs as well as words. This is true, aaye Swinburne, 
notwithstanding " a ready text, extant in the bowels of the 
law," much relied upon by diverse writers, to the effect that 
words expressive of consent are essential.' "And forasmuch 
as Subarralioti, that is the giving and receiving of a Ring, 
is a Sign of all others, most usual in Spousals and Matri- 
monial Contracts, I think it requisite to speak of it, before 
sU other Signs; the rather because the Writers upon this 
Sign have diligently described unto us, what Persons did 
first devise the same, and to what end; and what was the 
matter, and what the form thereof, on which Finger it ought 
to be worn, and what is the Signification of each of thoee 
Circumstances, with divers other Observations which I 
will briefly run over. The first Inventer of the King (as 
is reported) was one Promeihnisj The Workman which 
made it was Titbal-Cain, of whom there is mention in the 
fourth of Genesis, that he wrought cunningly io every Craft 
of Brass and Iron: And TubnI-Cain by the Counsel of ouJ 
first Parent Adam {as my Author telleth me), gave it unta 
his Son to this end, that therewith h^ should espouse a\ 
Wife, like as Abraham delivered unto his Servant BraceletB \ 
and Ear-Rings of Gold, which lie gave to Hebacca, when he ^ 
chose her to be Isaacks Wife But the first Ring 

■ DoncS, op. CJ(., t, 113, 113. Comparfl the iatflcestinK passssa in Bui.i.tNOKK, 
Der tkriitlich Sltrttanil. lis. <J0 B. 

iSwiKBCSita, Of Spoumti. 303 3. Whethar the tlo^ «!oD«, withoDt the n)<nal 
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was not of Qold, but of Iron, adorned with an Adamant, 
the Metal hard and durable, eignifying the continuance and 
perpetuity of the Contract; the vertuoua Adamant drawing 
the Iron onto it, Bignifjing the perfect unity and indis- 
eolnble Conjunction of their minds, in true and faithful 
love ; Howbeit it ekilleth not at this day, what Metal the 
Ring be; The form of the Ring being circular, that is, 
ronnd, and without end, importeth thus mnch, that their 
mutual love and hearty affection should roundly flow from 
the one to the other, as in a Circle, and that continually, 
and for ever; The Finger on which this Ring is to bo worn 
is the fourth Finger of the left hand, nest unto the little 
Finger; because by the received Opinion of the Learned and 
Experienced in Ripping np, and imatomizing Mens Bodies, 
there is a Vein of Blood which passeth from that foortb 
Finger onto the Heart, called Vena amoris. Love's Vein. 
And so the wearing of the Ring on that Finger signifietb, 
that the love should not be vain or fained, but that as they 
did give their Hands each to other, bo likewise they shoald 
give their Hearts also, whereunto that Vein is extended. 
Furthermore I do observe, that in former Ages it was not 
tolerated to single or unmarried Persons to wear Rings, 
unless they were Judges, Doctors, or Senators, or such like 
honourable Persons: So that being destitute of such Dignity, 
it was a note of Vanity, Lasciviousnees, and Pride for them 
to presume to wear a Ring, whereby we may collect how 
greatly they did honour and reverence the Sacred Estate of 
Wedlock in times past, in permitting the Parties affianced 
to be adorned with the honourable Ornament of the Biog: 
As also the Vanity, Lasciviousness, and intolerable Pride of 
these onr days, wherein every skijiping Jack and every 
flirting Jill, must not only be ring'd (forsooth) very daintily, 
but must have some Bpecial Jewel or Favour besides, as 
though they were descended of some noble House or Parent- 
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age, whea as all their Houses and whole Patrimony 18 
not worth the Ninth part of a Noble; or else, as if they 
were betrothed or assured in the holy Band of Wedlock, 
when aa indeed, there ia no manner of Contract betwixt 
them, unless peradventure it be such a Contract as Judak 
made with TTiamar, .... which bargain he concluded by 
delivering her a Ring." ' 

This curious passage is here quoted at length, not because 
it has historical value, but because the author has condensed 
therein the symbolism, conceits, and folklore connected with 
the betrothal ring as these are found in the writings of the 
canonists, whom he carefully and minutely cites in the 
margin,' 

Before the act of 1753 persons contracting espousals de 
praesenti might be compelled to celebrate matrimony in 
fade ecclesiae, under penalty for refusal of escommunica- 
tion by the spiritual and imprisonment by the secular power;' 
bat in case of a mere contract de fuiuro, if either party 
refosed to keep his engagement, he was rather to be " ad- 
monished than compelled." The "judge is not to proceed 

ISwtNBCBNK, op.r:tt.,Vn-9. The symbnllBin of the ring is eiplaloed in tbeiamn 
KlAxH bj Uabtin Bocek, Script. Anglic. (Bagsl, 1STT), Cmiur. in ordinaC fficlc*., 
(tap. u, pp. ISS, tB9: WhitOift, " Datenoo of the Aaswcr," Workt. Ill, 353d. II. (QT. 

(aboTfl. chap. ril. sec. 1), qocita the Decrsa o( Qiatian bs aathoritf tor tbe "nin 
lothabeBft." 



tOu tbe anlusolon' o' the ring aeo farther Saise, Artana oimiili pnmuM, 
US.: Wood. The Wedding Dan, HT-U; Wbbatlii, Illuitration* of lAe ODmnun 
Prayer. ITJ-tOj Bbakd, Popular AtdiqititifM. II. lOi ff.i DoDoa, lUaHlTaliimt of 
Shat«»peare. I, 109 B,; Jbatf-bbson, Sridt* and BridalM, I, 13S-M; Oenlleman't 
Uagatiiir, ITK. pp. 7Z7, 728. 667: also Oenl. Jfofi. TAbrarg: JTomMn and CiuConu, 
IU-57; Xala a«d Qwriet. 3d Mriee, VII, 12, 307, 3S0, 381 (meUI ot tba r<Q«); Bth 
eeriM, XII. 107, 471. 511. The fourth Qnger in coDiiection with tbe Tein to the heart U 
meDtioDod bf AcLca Gellidh, lib. i.e. 10; also b; HacbobIus, Sotunial., Ub. fli, 
c. l3,wbo"qDot«9 the opiuitin of Ateins Cap ilo, that tho rieht haod irai eiompt 
fram this office becaase It was much more usefal than the left baod, and therefore 
the precious Btoties of the riugs irere liable to be broken ; sod that tba fln^r ot the 
left hand was mlsctod which was tbe least used."— (Jmt. Mag. Lib., toe., cil., 6L 
Tha DsdiBTal marriaao oeremouy Is described br CbaccEr, Uertkanft Tola. IL i 
tfO-OOB (ed. Uorris. London, IBBl), 333-333. 

> qr. Z and I Ed. VI., c 23, olted abore ; aud Boor&B, Later Writinoi, II, US. 



to the SignificavH, but rather to absolve that cursed Party 
which coDtemneth the CeosureB of the Church, albeit there 
be no Caose of favour, but fear of further mischief, bjr com- 
pelling them to go together, which hate one another. Yet 
is not thiB froward Party thus to be dismissed, bat is to 
suffer pennance" for breach of faith.' 

II. AS TO THB NATUBB OP MAHKIAQB 
In its practical resnlts, therefore, the Keformatlon had 
little effect on law and theory as to the form of wedlock, 
For England it had no eignificance at all; and the same is 
true of Germany, except so far as Lather's view of the 
sponsalia may have found some expression in legislation 
and judicial decree. With respect to the rtature of marriage 
the case is very different The dogma of its sacramental 
character was abandoned throughout the Protestant world.' 
In its place a new conception arose; and it is very instruc- 
tive to trace the process of change in the mind of Luther 
himself.' As late as 1G19 he declares that "the marriage 
state is a sacrameut," an outward "symbol of the greatest, 
holiest, noblest, most worthy thing that has ever existed or 
can exist: the union of the divine and human natures in 
Christ;"* and this symbol he explains entirely in harmony 
with the "dogmatism of the Middle Ages, notably that of 
St. Thomas Aquinas, who sought the motive of the marriage 
sacrament in legalization of the sensual impulse.'" In the 
very next year, however, and again in 1539, he expreeaee 

'SwtStasaMM. op. eiC.,Z3X,231; BVKM,aji.cf(..lS8. 130,110. 

> la Bunofsl on tho Probestaiit thsorj of marriflffs e» PmmiBBBO, GacliieUt 
derCiPiIehcSff.; ideni, fh^IcAItiMUna, U3-e»i RlcaTSB, Lehrlnirh.lCiOa. 

■ The selsotioiu from Luther's writings relatiogtotbe DRtnreot iDBrriBBauid 
ths qnsHtloQ ot Its ■■orsmental aharafltsr take dp tho first SS pages ot STK&jarrr'B 
Dr. Martin lAttker: Vtba- dit Khe. 

tLOTBEB. "Vom ehelicbeo Stands," fiOcher Vnd 8chrlfteH(Jeaa,lXt),I, foL 
tJOb; ■iMlnSTRAMFri'.aK. 
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himself decisively against the ancient Catholic doctrine.' 
Nevertheless in his various attempts to define the matri- 
monial state an apparent contradiction is presented which is 
hard to reconcile, and which is of great significance in the 
long struggle for the instituting of civil marriage. On the 
one hand, though not technically a sacrament, marriage is 
described as holy, a "most spiritual" status, "ordained and 
fonnded" by God himself. It is the source of domestic and 
public government, the foundation of human society, which 
without it would "fall to pieces," ' So holy is the state of 
matrimony, in Luther's conception, that he must perforce 
still use the term "sacrament" to convey his meaning.' On 
the other hand, his writings contain passages of a very 
different tenor. "So many lands, so many customs, nms 
the common saying. Therefore since weddings and matri- 
mony are a temporal business, it becomes us clerks and 
servants of the church to order or rule nothing therein, but 
to leave to each city and state its own usages and customs in 
this regard."' Elsewhere, in words which anticipate the 
sentiment of Milton by a hundred years, he insists that 
"matrimonial questions do not touch the conscience, but 

1 LtTTBIB. Von iter Sabyloniachen g^enekTtuat dcr Kin 
eiliit uiHJ Sirchen (153S): quoted by Fkiudbkbo, op, cil 
posaasea and otbers in BraAKeyr. 2CB S., S13 9. 

> LuTHHE. " Om slebeud Capital St. Paul m den Corlntbeni nQBgelsst " (ISZ3), 
BUtha- iinif Bc\riften (Jena, ]5^), II, toL SS7 ; idtm, "Ansls^nDg das arsteo Buch 
1I(WI»"(U»-U). ihi'd. (Jena, l^SS).IViorSTBAHPrF,lU-Se. Sco the passagsqaated 
br Fbispsboii, Khetehlittraitu- 1^. Foe similar eipressioDs oompara Titchndtn, 
toll. 3S0, 3S:, etc. 

• LuTOBS. "AosleBiuiKdessrBMnBuiib Moses" a5K-U}, loc. ci{,. tol. lUa. <y. 
PbIbdbbbo, (v>. ril., 1S7. 

I'^So raaachf} Land, so maDoh Sitte, sagt das ^meine SprBobwort; dem&aoh, 
well die Hocbzeit uod Eheatand sin vreltliob QoschAft iat, gebohrt vat GeUUleluo 
oder KirchvadieDem nicbte dafia vi ordenan odef ragier^a, SODdem lassen ainer 
icIiebeD Stadt Dud Land bioria ibren Braocb Dud Oewobnhait, w<b sio ^ben."— 
Ldtbeb, "Der kleine KaCaobismiu mJt dam Traobocbleia, Vorrode" (ISSS), ia 
Btxamfft, 540, Ml, 422. AgalD Ldtbeb says: "Eakon ]a Diemaad leusnan, das die 
Ehs ein eusserlieb woltllcb dins ist, via Kisider oud Speiw. Ham tiod Hate, welt- 
llcbor Oborkoit nnlerworSen."-" Von Eheaaoben.-' BOthrr iind Sckri/le» (1561). T. 

foi. 2s:. 
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belong to the temporal power," warning the clergy not to 
meddle with them unless commanded hj that anthoiity.' 
Marriage, he emphatically declares, is a "temporal, worldly 
thing" which "does not concern the church."* 

Thus Luther provided the arsenal from which both the 
friends and the foes of civil marriage drew their weapons. 
His name, says Friedberg, became the "battle-cry," the 
"shield and mantle," of the contending factione; and while 
urging that Luther must be regarded as the champion of 
marriage as a "worldly thing," the same writer points out 
the two powerful motives which may in large measure 
account for this apparent contradiction.' First, the erils 
growing out of the ecclesiaatical jurisdiction in matrimonial 
caasea were becoming an intolerable burden to Christendom ; 
end only by denying the sacramental nature of marriage 
coold the way be cleared for a transfer of that jnrisdiction 
to the secular courts. Secondly, the abuses connected with 
sacerdotai celibacy were scarcely lees threatening. The 
licentiousness of the clergy was "beyond belief." Many 
"bishops were at last content to convert the tows of celibacy 
into sources of revenue, suffering the clergy to live in con- 
cubinage in return for a yearly tax;' and yet the "ill 




:h ksuxir dnuo. ilia ObwInU befcU a 
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in ft^AMrvF, fiO-ti^ silk ika ■Btter'k cntieal mv. 

mrim Mm.!* m. t: -Man sutli is hia CUi^. 
(p. acUHih -Snk tha Haniaas (of a vrint) is ■» B«nuc«.ii a tal otendaa itMU. 
Aad I aM san abo ttat it dafllMk tha viiaM MM* tku doBte ud ti«Ut «kH» 
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preserved chastity of tlie priesthood was interpenetrated 
then as before by a profound contempt for the marriage 
state."' Hence Lnther proclaimed the natural and ecriptu- 
ral right of priests to marry; and rejecting the low aacetic 
ideal he laid stress on the purity and hoUnosa of marriage 
as an institution ordained of heaven,' But, after all, this 
doctrine is not so entirely out of harmony with the view that 
matrimony is a "worldly thing;" for with the Reformation 
a new conception of the tem[K)ral power arose. During the 
Middle Ages the contrast was not between church and state, 
as the latter ia now understood; but between the "unholy 
world and the holy church." Hence the state, because it 
was comprehended under the conception of the world, "par- 
took of its unholinesB. The Reformation formulated the 
antithesis differently. It released the state from its shell 
of 'worldliness,' ascribed to it ethical tendencies, and made 
it the bearer of morality. Formerly the state was unholy, 
because it belonged to the world; now the world became 
ethical, because it fell within the sphere of the state, for the 
state itself was moral."' Thus, in the sixteenth century, the 
conception of the "Christian state" and of the "Christian 

the parishes to to law to make then pnt awn^r tbair eonenhiDei, "the bishop's 
olOeers moek them, poll thsra, and make tbam spend their thrlftfl and the priests 
keep thole whom stiU."— Ib»f., to. 11 a. i. and the docamoaU thoie qaotod. Qf. 
CovnDALK.Smaitu.lSli Tinoals, Dor, Treatut.S32; HotcbinboN, Warla.tOZ; 
Bod eapBcialir Jewell's coDtroTorsjr with Harding in " Dafauca of the Apologr." 
ITorto, IV, as a., NO B. Od the proialouce of coacnbliia^ [o EoRluud during the 
lliddteAa» see arnBoa, Ooiut, Biit.,in.SlZ; Haioweu, Conot. Hi4t. Biig. Church, 
£1T-^, notes, who declares that from the close of the twelfth oaotarr ODWonl a 
priest was puuuhad less severely tor fornioatloti tban for mairylus. " Loss of offloe 

imless Tery notorious; op, cil„ Sn. Compare Jobnson, Cnnoiu, II, 20. 3X, 40. 80, tl, 
111. 132; aad 3 and SBd. VI.; Geh ahd Habdi. Document*. Sa7. (or complalnta of 
this evil. SsD the lileratara od liie erlls of celibacy cltod In obap. tHI. 

'pKiUBBBa, EhaehUamng, IM. For Oermany compare Kawebau, Die 
Siformation und die £Acl-40. 

■ LuTHBK, "Badaokea nnd UoMrrleht tod den Klaatem" (ISS!). JCMoere 
8ehri/tm,Il, lS-73; idrm. An dit- herm dfultcltM Ordnu (1933) j sod BuaBHSAOn, 
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prince," to which Erasmus gave such fine expreesion, became 
thoroughly established.' Theoretically church and state 
were kept apart; bat practically they were united; for the 
idea of a "state church" no longer gave a shock to the 
religious sense. Accordingly the king as the Lord's 
anointed became the defender of the faith and the source 
of ecclesiastical authority. 

With Luther's teachings regarding the nature of marriage 
the German Protestant leaders were mainly agreed.' In his 
reaction against celibacy and asceticism, however, he went 
to an extreme where all could not follow him. There were 
doubtless many persons attached to the new doctrines who 
were inclined to tolerate or sanction concubinage and even 
polygamy.' But the "double marriage" of the landgrave 
of Hesse, which was sanctioned by Luther, Melanchthon, 
and Bucer, created a scandal for which the majority were 
not willing to be held responsible. Indeed, from the tone 
of the decision of Luther and bis colleagues it seems clear 
that they were conscious of treading on dangerous ground.' 
Regarding another important point the Reformers were not 
entirely in harmony. The abuses arising in the complex 
law relating to forbidden degrees and the other canonical 
impediments, it was felt, ought to be remedied. But there 
was much divergence of opinion as to the "exact content of 
the reform needed and even as to the principle which ought 

1 PaiEDBBBO, EhachttoMtng^ ITS, ITS. Hs finds traces ol tha idos ot a ChriaUui 
state in tbe writtDgaot Biua aDdTaalar: ibid,. 113 n. 8, 

)For example cea Bvllihqeb, Der chritL Shafanil, Its. 3 ff. ; HELAKCHTHOit, 
" Daoonjogio," Opera, I, pars 11, £21, 322; Mextzxb, Dt coniugio Ir,, 1 S. ; Fobstbb, 
Dc naptiit.l tt.i SiKCEUnJS, Vomhril. Efc«tonde. (oil. 1-12 ; idem, CorpuMjuriM mot., 
foil. 1-11. Comparo the aanCimeuts of Eb&bhus, De nntrinunio clituliano, S B,, 

■ HiCBTBB, SatrOac i«r Oeich. Oet ShachadutigtrecMi, 4S B.; Fobstsk, De 

<See tbe "BedBocken" and the othsr doconiDnts in the ease ia Aiduisiub, 
Betrachtuna.ZlO n..S20 a. Conaolt Qottlirb Wahmdnd (JohaN!) LthkbT), OetM- 
tenhafftt Oedaricken i>nni£Ae((andc,Brst sixpageaj nudlha literature metitioDBd in 
Bibliogrnphlcal Note IX. 
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to be followed. 8hould eimply a return be made to the 
Mosaic or to the Roman law?" Or ehould the canon law be 
retained willi certain modifications?' All were agreed that 
the hindrance of Bpiritual kinship must be abaolutely 
adaudoned; and there was a tendency to allow intermar- 
riage within the third degree of affinity and consanguinity,' 
But there was much diversity in legislation and judicial 
practice, the rules of the Levitical code being followed with 
varied interpretations.' By the old Protestant law and 
doctrine, as well as by the rule of tlie mother church, 
disparitas cullus, or difference of religious faith, was 
regarded as an impediment to wedlock. Marriages between 
Christians and non-Christians were positively forbidden.* 
In like spirit, unions between adherents of different Chris- 
tian confessions were either entirely prohibited or else 

■ ScHBCKL, "Zar Lehra ion den Ebchiudsmissa dor Verwaadtacbaft." ZKB., 
XVI. 1-34, Bi*lDg a clear Kcconot of tho ProtesUDt dostrioa and its TDUtioD lo tba 
euioii U«. Compare his Dot ecmeine deutiche EberecSt. 1S3 S., IPS ff. 

For Lntbcr'a Tiows nn ImpediiaeDts. Inclnding tbo forbidden doKrees, consult 
the eoIIeat.ioD of writinga in Stkimfff, 215 ff.,22S ff. j and compare Ehabkhb, De mat. 
cftrM(..Mff., 100 9.; UEI.AHCHT1ION. "Do oonjuglo," Oprra, X. pars ii. 2£3 S.; Idem. 
"D« arbore aoDSBDg.."iD SAECiratDB. ram hrii. Ehttiandc, foil. 12 3.: Bcllikokb. 
Der chrUt. Ekatand. Ire. 16 tl.i or Cha aamo in SAECKiinia, op. (iC, (oU. 14 &.; 
ScHNEHiBwiN, De nupliii, tit. i. " De Bibora afflnitat." sees. 1-23; BairaT. Tr. dt 
(pom. el mal,, 13,34, ZSff.; Elino, Tr. mof. caiu., 13-5Bi Bidekbach, i)c cowii mot. 
tT.,ZlS.i 1imvTZ»%,Dt cmijviiiio (r., so S., 70 ff.; Bkodwbs, Ue.fure connuA., 433 9.. 
Ul ft., 461 B. 

iSee ths Dcesdea resototioaf nt lUS Id 8nai.EDBiTEK, "Zn den AottDgen protest. 
Elierectits," 2if0.. VI, 411. U2; aka in Mbieb, "Znr Ooscb. dea tlC. Drotost, Ehs- 
reclits,"i!Kfi., SVI,3e.37: idem, Zvm Kirclimmht.U1-1\. 

iBtcam, jLcArbucA, 1069; Fbiedbeho, i^ArbucA. Zae-IM: idtm, "Beltrtas mr 
goaBhichM dea brand. -preusa. Eherechta." ZKH.. VI, 9a-l»S. parCicnlailT 129 ff.; 
ideM, "Aoa der protest. EboroohtapBego doa 18. Jahrh.," ibid., IV, 304-lfl, discossmt 
tba oass ot ZaKchwiU and commuoioatiug important docamenti of Melauchthoa 
vhleh disclose his liberal liewa regarding affinity. Tho ohnrch ordinances regardinK 
ImpedimaDts are analfned hy Qobhcben, Itortrina de mat.. 9 ff.. 30 ff. Coapare his 
article " Ehe," in Hebzoo'b EwyclopaedU. Ill, 6TI-80. 

• Lnther. howover, was more tolerant, refusing to aocept diffareneo of rellgiOD 
ma ■ proper hiodraDoe to marriage ; eee the paasogos oollocted by SruAiiprr, 332, 2X3. 
On the other band, HexAKOHitiON, "Da oonjogdo." Opera, I, psr9 ij, Z3S,!3a,diB- 
approred of each nnioDs. Compare Ebabmcs. De ntaf. cAruf., 108, 100, The law was 
gradaallr relaxed, espocioUjr Id taror of iatecmarriage with Jews, and it la ddw 
abrogated nnder the imiiorial legislation: BicBTia, LoArbucA, 1110, nil; ScsEUBi.. 
Dru oemti^if deul»cKt Ehrrccht. Z10. S19i idem, Kirrh^nvfcKt. AbKaruU%ntltnt 5S1; 
PxiEDBEBO AUD WABaRRscai.EBSii, "Zwsi Gutachteu," ZKO; IX. 
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• 'v ¥*.: i:, .'':^ ;#»"n>?:.7j«! z^rtrjtrut ITi^rr'*' Ilj-Z. Ej "5" 

* .'.'. 'j*i "t.x -.J \: -. -.« S^f . -r: t ;.-.:_= It r>= : r i ."Lr-.-iic5i':c ?■=-- P*?tl7 isto th* 
h*v.'. of '..•..«: ;Af.-.-. *. *-a7 -*.—.. j .-:■: :-* 2.\zij- :'. T-nrL-fc^ ;-M*w^ Ti* forser ia 
•..•.•■.,• -r^^, . ■. . ',r. « •'...-,"■•< r. i.:i.7 '.i.* S-'ziui liw a-ii ih* 5cr:j?;ir»I teachiacs nnder 
Ir.* ir-.-it.'.^^ '.f L^"..-.*.- 4.-.-: *.-.*- rrr*: •.-*r". «r-i^:j: Till* ibe l*j judges wen 
iC\.1f-A ',-/ •.,-.»: r'/r-zu^ ,**•'■♦ •■ - '-v.. r . 0-.i.fij:'-- ir:-**: li.* Liw vu earelesfilj and 
i/". '/.'-< '.'..; «':7...-..c>.":^ - 4::^ -.<j 4. -1-^=1 %=.i via =:i.l-» f:-r special coons for matxi- 
fr.//r..4. ', -.•: r.f.U'. T:.. -. .•*-i --.•'<. r'^:i--rill7. ;- ti.-» r*>^i:cc of mafiriaMiiial eaoies 
t/# 'r.', .'.'.». 7 r,r'^JiV:i cz/r.-.-iV^r.- -. co=:;<.'w=d jartly of fpiriraal and partljof tern- 
l/<r4; «'«':/':■. «r.o .r. ^.-^c:!':-^ f-..!'^**^ iL* tr.z.clf>5 of the caooo law and eon- 
ii\,\u*j-f\ .:. f*r* «irrI«-T.a-.*..c-i] i/i'-rt-. Cosipire the ^ery ix^terestinir dacisioiis of tha 
r/.ri . V/f / fy,'ir*. r.f W.'.».#:.'.^^.-;f. :i.r»:ad7 'I'li-.t-^i. ly-^liiii:^ soon after its ffonnatioB, 
j r. .v. Mi.t.f * •; KA: J i-ffiTx/'j*^. lit^.k pro*. EKrrtrhU. lyr-C*. It can scarcely be said ihst the 
ivjJ:: <»f rr..i*r.rr<'ir,i4l j.'iwari'l %'i.T.I.'.:<tratioa iii Germany were Terymoch lessened as 
n rfr-Mili of i.\,f. ii':f',rTi,fi*.nti ri\ir.:.i( th': fir-t twoc«rritar:es after Lather. See themin- 
rjt.«i j/i y«; :Lt(f;]t(',ri of Fkj KOHKEO. Kh^scKlit^rung, 177 ff.. l76ff. ; and his GescJkicJUe dcr 
f.'u ilrfu: i'.*ituii:iT*: th': 'Ij :0u * -.lofi of th'.* Tir.fi of matrimonial jnrisdiction in chap. xL 

« <iif: Lh'! WorLn of Uk^ Fat Urn arul Karly Writen of the Reformed Emglitk ChwrcK 
piibli ht-A hy Lh«f l'(irkf:r S^fcioty ixi a U>uk serif:s of volumes. There is an excellent 
Iriflfjx, :iix fMilururit of which aro deTote^l Uj '* marriage." 
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[le death of Wolsej and the death of Elizabeth, it will be 
jund that they are less bold, showing more of the spirit of 
Dmpromifie with the mediaeval doctriiies, than are thoae of 
lUther and his immediate followers on the continent. Not 

single clear voice, apparently, is raised for civil marriage, 
'echnically matrimony as a sacrament is rejected by all,' 
]ough its sacramental natnre was first definitely denied by 
le church in the Thirty-nine Articles of 1552.' It is, how- 
rer, something more than a mere civil status. It is, declares 
Uke, "nothing else but a devilish slander to say that we 
jateem it but in respect of the flesh, or for a civil contract."" 
^ndale calls matrimony "a similitude of the kingdom of 
leaven;" ' and in general it is held to be a holy institution, 
'ordained by God himself in Paradise."' It represents the 
inion of Christ and the church;' and it is "pure," "digni- 
ied," and "honorable" for all men.' Hence the natural and 

iriptural right of priests to marry is vindicated;' and, fol- 

lUBtrinionT in no sacramsnt. aicopt In the pmeral MOM of "mysterj": 
^AMHSK, UiK. n'ritinot. US, llfl; TiNDALE, Doctrinal TrtatUa, I. 354; idem, 
er lo Hon, ITS; CAl.raiI.L. An AHMtceT CoJoku MarliaH'M Tnatite nflht Croi, 
; BOOBBS, Tht CotAoIic Doc. of the Church nf Enghmd, on Eipo»itioK <4 tA« 
1Urlv-«lii«j<r(<cI«t, 2«IB.;FtiI.BB, .^Trnvf. :2». 2(3; frfmi. I>f/(we ociaiut Orctforv 
(artln, in, UB-M; Jewell, (Parte, 11, U:5; Weitaeeb, ZKipittatunionSolvScrlj^- 
re BomtM One Papiilt, 191, 18B. 
■ Fbimobibo, £lleKhti«au>i0.aog n. 1. "Hflnrr the vnt. stood eo far apon th« 
d of (he caaonlcal dootrioe that Infora and after hU breaob with Leo X. ha 
daolared marrisge to b« a BaerBmeot."— Jbid. 

iPnLSB, D^ence njjaituf Qrtooru Hartin, IK. 
*Tthi]A1.b, Anmcer lo HorCy 175. 

■JawELL, trort*. U, UZ8i Latimbb, arrmoiu and BenKiiiu,IU, ISZ; HinoBItr- 
■OH, WoHailtS; BbcoK, Graven, S7, All; BDLLi.<voBB,Z>cca<Ie(, I.3H,WI: BKAOfOkB, 
irrtUnvi, 1, 1S7 1 Tthdalb, Aoclnnul rrfotiHi, 254. 

*Biii.U»aEB, Deeada, I. 3B7; Puilfot. ExaminationM and ITrtfitioa. Zf: 
BAXtn*. Benmmt, 317, SIS-V (marriase in BsnflraL}; Tthdale, Doc. Trealite; SH; 
IS, Annrr lo Uore, ISS, lU. 
'CALnai.L, Anrwer, Z38-U: Bullikobb, Deeadet. I, 3M, aSfl; Hoopbb, Early 
Wtititiei, aa-, idem. Later Writinot, 55; Jbhei-l, Worki. 1. 158; 11. 1128; TV. KS; 
hiTOax, SenmmM, 1,306, 393; idem, Sei-monM and Stmaint, ISO. ICS; SahDib, Ser- 
mM, m, tl4 ; TTiniiU.E, Etpotitioni, 121. 
• ADthoriied by 2 and 3 Ed. VI.. e. 21, I54S, which was oonflrmiid in ISSS: 
tlMKHKB, Uimc. H'ridnfH, p. I : Latimeb, aemont, St» o. S; Zurich Letten, n, US: 
U Larse, II, ISS, 305, XM, 
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lowing St. Paul, the forbidding of them to marry is called 
a "doctrine of devils,'" 

Still the new teaching did not at onc« find expreesion in 
the law of the land. Under it« infiaence, at the beginning 
of the Beformation, some of the clergy, notably Archbiahop 
Cranmer, married; bat Henry VIIL tenacioosly clung to 
the doctrine of clerical celibacy and issued several proclama- 
tions agaiuat the marriage of priests.' Thus in 1535 "his 
majestie understanding that a few number of this his realme 
being priests, as well religious as other, have taken wivea, 
and married themselves," and not wishing the "generalitie 
of the clergy" to follow their example, doth command all 
such priests "as have attempted marriages" or shall "here- 
after presumptuously proceed in the same, that they nor any 
of them shall minister any sacrament or other ministry 
mysticall, nor have any office, dignity, cure, privilege, profitt 
or commoditye heretofore accustomed, and belonging to the 
clergie of this realme, but shall utterly after such marriages 
be expelled and deprived from the same, and be had and 
reputed as lay persons, to all purposes and intents. And 
that such as shall after this proclamation .... take wives, 
and be married, shall run in his grace's indignation, and 
suffer further puulehment and imprisonment at his grace's 
will and pleasure.'" Proclamations' of like nature were 
later enacted; and finally the sis-articles law of 1539 pro- 

■ LkTIMCK, Sernumt and RemofM, T). IA2 ; HoonSB. Barly Writiitot, I7S; iden, 
LaUr WriUna', &S. X. 128; HnLUHOBB, Detada, tV, KH. Cf. KoaBBB, Thtrty-ViM 
^rftclo, KK-T; Bboon. i'raircri, 335 e.; CovkkbIO^, Bemaina, (S3-S&; PiLUNOTON, 
Workt, 561; TikdiILE. SipotiHofu. 19, ISI, US, 156 ; idem. Doe. Trtatitet.'SK: JBWKU., 
tCorfea, n. 882; III, US; Cbuiiieb, MUc. Ifrilinei. 393 u. 5, also pp. riii, I. For 
many other retsrsDoes see Che Index to the Parker Society Pubticationi, it "Har- 
rlage of Clergj." 

iMaiowbb, Comi, Hitl. £ni>. Church, ZHy-Zi, kstss an eicollflut disouBsioa. with 
qnotatioiu trom the souriws, at Ctie Itws letating to the mairisse ot priests tttua 
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vided that all marriages or matrimonial contracts, made by 
priests or between a man and a woman either of whom has 
vowed chastity, before or during "this present parliament," 
shall "be utterly void and of none effect;" while any future 
tranegreseion is to be punished as felony,' Nevertheless 
Cranmer was allowed to retain his wife; and through his 
influence the penalties prescribed by the six-articles act 
were somewhat modified in 1540.' 

Under Edward VI. the doctrine of the Beformation 
gained a victory. The sis-articles law was repealed in 
1547.' In the same year the lower bouse of convocation 
prayed "that all provisions against clerical marriages might 
be set aside and all vows of chastity pronounced void."* 
Accordingly by 2 and 3 Edward VI. (1548), e. 21, the ob- 
stacles to such unions were formally swept away ou groouds 
of expediency; though the act sanctions the ancient preju- 
dice by declaring that "it were not only better for the esti- 
mation of priests, and other ministers in the Church of God, 
to live chaste, sole, and separate from the company of women 
and the bond of marriage, but also thereby they might the 
better intend to the administration of the gospel, and be less 
intricated and troubled with the charge of household, being 
free and unburdened from the care and cost of finding wife and 
children, and that it were most to be wished that they would 
willingly endeavour themselves to a perpetual chastity."" 



iDud Id Geb and Hakdi, Documentt, 
, IQj aad H sammaiT ia Statutes nt 

ge," in New HontAli, Rcvicu: SUX 



I Thin statute (M H™. VHI-, c. U) maj be 
308-19j an abstract in Haboweb, ep. cil., EZl 
Large, U, 149. Compare Che commeQls on the 

ines).r.o. 

1B]r 33 Hen. VIII.. c. i: Uaeowks, op, cil.. 2S1 n. 20. 

■ BylEd. VI.. c. 12(1M7): Statula at Largr, 11, 2X. 

• HabOwer. op. cit., 2Z:i ap. Wii,Ktiis, ConciUa, IV, 16. C/. Gbi 
Coownmli, 366. 

*lbiii.. Ml: Statntci at Larue. II, 283. On the debates andeontraTi 
oo&Dectad vlth this act son Burnet, fliif. o/RQ'or>Ha(ion. 1, 3S4-6B. 
tlonji o( I54S, in tba fisitntions inigairy is lo be tiiado whether anr 

otbar sacrameatB at their bands."— CtRDWEi,!., Doc. Annalt, I. U. 
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This clause was explained by the act of 5 and 6 Edward'VI. 
(1551-52)9 c. 12, "as meaning not simply that the marriages 
in question were exempt from punishment, bnt that they 
were good and lawful marriages, the offspring of which 
were legitimate and could inherit in the usual way, and that 
priests might be tenants by courtesy on the death of their 
wives, and wives endowable of their lands.'' * 

After the accession of Mary, a royal ordinance again pre- 
scribed celibacy as the condition of holding priestly office/ 
The matrimonial laws of Edward's reign were repealed;' and 
it is significant of Elizabeth's conservative position on reli- 
gious questions that those enactments were not restored on 
her coming to power. She was shocked at the marriage of 
priests and was very reluctant to sanction it by statute. 
''The Queen's majesty," writes Sandys to Parker in 1559, 
''will wink at it but not stablish it by law, which is nothing 
else but to bastard our children;"* and two years later, 
according to Cecil, "her majesty continueth very evil affected 
to the state of matrimony in the clergy. And if [I] were 
not therein very stiff," she "would utterly and openly con- 
demn and forbid it." ^ Yet already by her first Injunctions, 

1 Sammary of the statnte by Masoweb, op, eU,y 2SZ, Qf, 8taiwU» at Laarg^^ II, 
806; BmiNBT, HUU of RtformalUm^ 1, 432. 

'See the ** Articles of Queen Mary, 4th March, 1558,*^ in Casdwsll, Doc, Ann,^ 
1, 112, 118; also Makoweb, op, cit.y 222 n. 26. Snoh married priests, "after depriya- 
iion of their benefice, or ecclesiastical promotion,'* are to "be also divorced every one 
from his said woman, and due punishment otherwise taken for the offence therein.*' 
Bat the bishops are to *'ase more lenity and clemency with such as have married, 
whose wires be dead, than with others whose women do yet remain alive;" as also 
with those who, with their wife's consent, in the bishop's presence, promise to 
"abstain." Cf, Bubnbt, Hi$U of RtfomuUion, I, 480, who says "many were set to 
write against the marria^ of the clergy." 

> See 1 Mary, stat. 2, c. 2, 1558: Qhb and Habdt, DocumenUy 877-80. 

* Parkes's Corrapondence^ 66. 

K Ibid. (Cecil to Parker, Aug. 12, 1561), 148. Parker replies : " I was in an horror 
to hear such words to come from her mild nature and christianly learned oonaoienoe, 
as she spoke concerning God's holy ordinance and institution of matrimony ; " and 
he complains that she holds that the English clergy "alone of our time" are "openly 
brought in hatred, shamed and traduced before the malicious and ignorant people, 
as beasts without knowledge to God ward, in using this liberty of his word, as men of 
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1559, she had gmdgingly given her consent to clerical mar- 
riage, thongh it was hampered by severe conditions. "It is 
thought therefore very necessary, that no manner of priest 
or deacon shall hereafter take to his wife any manner of 
woman withont the advice and allowance first had upon good 
examination by the bishop of the same dioc«se, and two jus- 
tices of the p^ace of the same shire, dwelling next to the 
place, where the same woman hath made her most abode 
before her marriage ; nor without the good will of the parents 
of the said woman, if she have any living, or two of the next 
of her kinsfolk, or, for lack of knowledge of such, of her 
master or mistress, where she serveth." If "any shall do 
otherwise," he is forbidden to administer either the "word" 
or the "sacraments," and ia declared incapable of "any 
eccleeiastical benefice." The marriage of a bishop is allowed 
only on approval of the "metropolitan of the province" and 
of "such commissioners" as the queen may appoint; while 
the master, dean, or head of a college must obtain the con- 
sent of those to whom the right of visitation belongs, who 
shall provide that the marriage "tend not to the hindrance 
of their house."' Two years later "the queen further or- 
dained that, upon pain of forfeiting his office, no head or 
member of any college or cathedral church should have hia 
wife or other woman within the precincts,"' and "in the 
thirty-nine articles of 15G3 the marriage of the clergy was 
recognized as permissible."' Still throughout the reign of 

«ffrailats intemparsDOT Insomnoh that the Qaoeii'sElgbiiesseipreiBal tom* 

■ rcpeaUnce that oe vera thos appointed id office, wiiibiiiB it bad baeo otherwise." 
— Corretpotuimee, IGA, 1A7. UarriK^ of priests woa dflfeaded by COT. ifnd.^ 1£1. 

iObb and Hakdt, Documenti. 4X1. 432; PBOTBSBO. SCatn'a and I>DciiiiimCi. 
IMff.: CuDWELL, Doc. Ann., I, 192, 193; Umoweb. op. ciC, ZS d, 17; Bobhit. 
BItt, of Keforntatioth I, Sn. These ragnlations at marriage ate mentioned bjr Pam- 
dTAL WlBtJKH ill Zarfcli Lrtten. It, Sri9. Cf. ibid.. II. SI u. 129; I. IM, 1T9. SS. 
Compare ths bo^tile "Articles of Visitation" of Blsliop Boiuier, ISU: CiKDnu.. 
Op, cil.,t. m, laS: and DompsTeiti(<I., 153.171,173. 

lUuionEB. op. (it., SS3D. 28; CUDWELi.. Voc. Ann.. 1,713. 

• See the extract (ram the thirty-second article in UiioWBB, eji. «■'■> SM ■>■ J9. 
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not to live half h^ifaly nw aweetlj- «iioo^ nnlae be had 
a wife to join himaelf nnto; which wife is not in the scrip- 
tares called an impediment or neoeesaiy evil, as certain 
poets and beastlj men who bated women have fooliaUy 
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jangled.'" The "second cause is the begetting of children 
for the preserration of mankind;" and the third is to provide 
a safeguard against the weakness of the flesh.' 

Thus the change effected by the religious revolution in 
the conception of marriage, highly important as it was from 
a speculative point of view, was not destined to bear its 
proper fruit until after many days. In Germany, after a 
time, the bolder and more liberal teachings of Luther were 
generally ignored ; so that by the middle of the seventeenth 
century the reactionary theories which had then gained 
ascendency were substantially in harmony with the ideas of 
the English clergy. In both countries the ecclesiastical 
courts still continued to try matrimonial causes in the 
spirit of the canon law; and more and more, as the new 
churches grew in power and became conservative, did the 
theological view of the nature of marriage approach the 
ancient dogma. "According to the canon law, the church 
claimed matrimonial jurisdiction because marriage was a 
sacrament ; by the Protestants marriage was made almost a 
sacrament because the church exercised matrimonial juris- 
diction."* Not until the full triumph of civil marriage in 
the nineteenth century were the logical results of the new 
doctrines at last attained. 

Ill, CHILD-MAKBIAQES IN THE AGE OP ELIZABETH 

Seldom has a more vivid light been thrown on social coii- 

ditionB than that afforded for the age of Elizabeth by the 

depositions taken in the bishop's court of the diocese of 

Chester, 1561-66, and edited for the Early English Text 

> BuLUNQKB qaotei ia faiorot marriage thoTiewsotAimrATSB, InHnnoneile 
nui>tiii, and Huboclks, Ve nuptiU, , 

> Biri.i.iNa>B. Dteada. 1. 3S4-41D. Tha three roasous are aleo siTSn br Bandts, 
Bennmt.Siaa.; and Jahbb I., "Bosilikon Donui," irvrfca <LoDdoD. 16ie).lTI. On 
marri>«e as ■ " remedy " rf. also CianKer, Miie. Writingi. IIG, US; TtmpUiS, 
Siponlioiu, 125 ; B.oorKt. Earln Wriliiiffi,tSli Bbcoh, C!alecUiBi,iaa. 

>Pbikdbebc>, Echachtieuvng, 19Z. 



Society bj FonuTall in 1S97. Their value for the bId- 
dent IB eobasced bj the very lirelj "forewords" of the 
learned snd enthusiastic editor. The evils oatnrallj flowing 
from the law and doctrine of espousals are here realistically 
disclosed in the " trotbpligbta " and the similar cases of 
"clandestine marriages.'" There is the nsoal jnggting with 
the words of the present or future tense; and the usoal 
puzzling over conditions and irregular phrases. For the 
basest of motives girls are tricked into vows which may or 
may not prove to be valid marriages according to the nn- 
certain interpretation of the words or acts of betrothal 
sworn to in conrt. "Ten of the seventeen cases" of troth- 
plight, says Fumivall, "show us men trying to aneak 
out of their contracts when they've had their fill of pleas- 
ure with the women.'" Needy and nnscmpnlous priests, 
worthy predecessors of the notorious Fleet pEirsons, without 
banns or license, are seen "solemnizing" the nuptials "ac- 
cordinge to the book of Common prayer," in a private house, 
in a meadow, or on the "beighe waie," during "the night 
season" and " by the lighte of the moone." ' 

The astoniehing prevalence of child-marriages is, however, 
the most important fact revealed by these documents.* In a 
single diocese during the short space of six years, besides 
three "ratifications," occurred twenty-eight cases of so-called 
divorce or voidance of contracts which were formed in infancy 
or early childhood. The age of the persons varies from two 

I For the tratbpllghtB Bud olimdflBtiiie cwntracta see Poknitall. ChUd-Mar' 
riaom, ilUMiU, lill. Iilii, 58-11, IW, 141. IM-aC. Chahbkslain. The Child aiut 
ChUdhood in Folb-TKougU. ZZ4-33. has made Bood obs of PnrDiiBirs eoUectloa. 

■ FUBMITALI.. op. Cl(., XlUi. 

• Ibid., 140. III. Purthar light is thronm on the wwret niBrriacss bj the cue* of 
•dulUrr ftnd affiUation : ibid., 72-10!, KQ-IM. 

<lbta., xy-tilil. 1-U, 188. 181. Iq addition to those Chsstor cbmb Fcuiivai.L 
(xii-ilUi) prosonta Terr latenntlng malorial rBsanUog ohild-narrlagss. tome of 
which wen belure or giftvt tba aso of Eliiabeth. Two casts undor Henir VIL and 
HenrirVni,, raapoctlialy, an iDsotioncd in RtporUt^ Ihr Hiil. ManuMcripU Oom- 
mlMiim, III. 1117. Sometima^ such mnrriagsa were Becnred by abdnctioD or cod- 
•lilrui/ : wo ibid., lU, U, U, 61 (threo casoB in the reisa of Jamea L). 



to thirteen years; and in at least ten cases the girl is older 
than the hoy. It should also be observed that these thirty- 
one contracts are merely those brought before the court for 
confirmation or annulment after at least one of the parties 
has reached the age of puberty, which by the canon law is 
6xed at twelve for females and fourteen for males. It is, of 
conree, proper to assume that the number of child-marriages 
which never thus came up for settlement was very much 
larger than the number of those which did so arise. What 
the number for all England may have been during the period, 
it is startling to contemplate ! Moreover, the majority of 
these marriages took place, not among the rich or noble, but 
among common people of small means. In a number of 
instances we are told in the record that the infant bride or 
bridegroom was carried before the priest in someone's arms. 
Thus, in a case which arose in 1564, a witness deposes that 
"he was present bie, when John Somerforth and Jane Brer- 
ton were maried together in the parish church of Brerton 
about xij yeres ago .... that he carried the said John in 
bis armes, beinge at tyme of the said Mariage about iij yeres 
of age, and spake somme of the wordea of Matrimonye, that 
the said John, bie reason of his youoge age, cold not speake 
hym self, holdinge him in his armes all the while the wordes 
of Matrimonie were in speakinge. And one James Holford 
caried the said Jane in his armes, beinge at the said tyme 
about ij yeres of age, and spake all, or the most parte of, the 
wordes of matrimony for her." Being further "required 
whether the said marriage was ener ratified bie camall Copn- 
lacion or other meane, Anawereth that, in his Conscience, it 
was nener." Another witness testified to the same facts and 
added, "it was the youngest Mariage that euer he was at.'" 
Looked at from a religious point of view, it would be 
hard to imagine a more absurd travesty of "holy wedlock" 

■ PVXSITAU.. op. ciL, 2S, 2S, 
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than such proceedings conducted by the parish prieet.' Nor 
was there much sentioieiit involved in the matter. K the 
great folk betrothed their children while babes to escape the 
king's right of wardship, the small folk were inflnenced by 
like motives on a smaller scale. "If the jnrent of either 
child is mercenary," summEtrizes Fumivall, "a money-bar- 
gain is made for it: the father of a boy of two, geta from 
an older girl's father, 'monie to bie a pece of land,' and exe- 
cutes a Bond to repay the money if his boy doesn't marry 
the girl {pp. G-9). In another case, the boy's father is tn 
debt, 'and to got somme money of William Whitfield, to the 
discharge of his debtes, maried and bargained his sonne to 
the said Whitfeildes doughter' (pp. 23. 24). Again, a girl of 
3 or 4 is married to a boy of 7 'biecause her frendea thought 
she shuld have had a lyvinge bie hym' (p. 4), and her father- 
in-law is nnder Bond to marry them (p. 5). So again, a 
girl's father says that she married a boy of her own age, 
11-12 'biecause she shold have had bie hym a prety bar- 
gane, yf they cold have lovid, on the other' (p. 12). Another 
girl of 11 is married to a boy of 9, because, on her father's 
death, the boy's father gets the landlord's leave to take-on 
the girl's house (p. 10). Another girl of 8 is married to a 
boy of 10, because the boy's father feard 'lest he shold lose 
his parte of his lyvinge' in a tenement which he held in 
common with the girl's protector (p. 14). In another instance, 
the girl's grandfather 'was a very welthie man; and it was 
supposed that he wold have bene good vnto' her & her boy- 
hosband, 'and bestowid somme good ferme apon her' (p. 32), 
eo a boy of 12 married her when she was 10. Other children 
are married "bie the compulsion of their frendee' (ppL II, 13, 
23 &c.); another 'by a wile' (p. 16), the girl being invited 
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by a relation of the boy^s to come and make merry, and then 
married to the boy against her consent Bnt in one case, a 
girl arranged her own marriage. She was 'a bigge dameeU 
& manageable' (p. 47), that is, past 12, and evidently fancy- 
ing a nice boy of 10-11, ^intised hym with two Apples, to 
go with her to Colne, and to marry her' (p. 45). No wonder 
that this boy ^repentid' next morning, and that others say 
*at the tyme of their manage they knewe not what they did' 
(p. 15). 



9) 1 



1 FUBiriYALL, op, eiU^ ** Forewords,** xr, ztL 

AeoordinflT to Swimbuxns, CfSpouBoit^ IS ff., both by elTil and eanon law, dill- 
dren are infants until they have completed the seTenth year; and ^^Sponsals eon- 
traeted dnrinir Infancy are utterly void, whether the Infants themseWes, or their 
Parents for them, do make the Contract.** After the close of that period such void 
contracts may be ratified by express words or by deeds. On the other hand, spousals 
contracted between infancy and the " ripe ** years of twelve or fourteen are voidable 
by either spouse when that age is reached. To express dissent divorce prooeedincs 
are not necessary, although a divorce may be desirable to prevent future question. 
Either party may cancel the oontract by simi^ly marrying another person ; Just as a 
child>marriage may be ratified by words of consent or by simply living together as 
husband and wife: compare FuBMXYAiiL, op. e«., xix-xxv; and The Lawet Item^ 
lutioHM <^ Woment BighUt 7, 52, 57. 



CHAPTER X 
RISE OF CIVIL MARRIAGE 

[BiBLiooBAPBicu. NoTB X.— The beginning of the Paiituicoacep- 
tion of roarrtage as a ciTil contract is best eeea )□ Wbitgift's " Defence 
of the Answer." irorfcifPukerSccietr, Cambridge, 1%1~53), comprising 
Cartwhght's Replg to On Antwer. as veil aa eitractg from the Aiiswer 
itself, and from the original Admonition of 1573 which gave rise to the 
trhole controversy. The views of the Independents, when fully derel- 
oped. And their fullest expression in the writings of Hilton on marriage 
and diToroe, coostituting. besidee scattered allusions, VoL III of his 
ProM Wortt (Bohn ed^ TiondoB. 1888|; the LiktUett Meana to rtmove 
BinUmg* oW of tt« CkimA, and the version of Bucer's De ngno 
Qtritti, entitled Tk* Judgment of MarHn Bwxr, being of special 
interest in this connectioi). Fat tfae euiy period some useful material 
is aSorded by Prnthero's StattOr* tnuf Cimttittitumal DocVBtentt (Ox- 
ford, ISMl; Brereton'^ Ttw*U i» Boaa»d,VB*-S&: "ChethamSodety 
PubliaatMBS," VoL 1 1 BaUam'e CkNuMtaMmaX Hvtory (New York, 
laeOt; wad Rankva Emgknd «• Om^Mntmrntk Ctmtm^ (Oxford, 1S75;. 

Th* act at IttS is enntained in BobbsD'S CoUtttion of AnU and 
OrdtawMM. Mt9~J§St (Londoa, MBB); ud at the contemporary news- 
pftper CKtitfod Srwral ProtmMmna of Por K —w t, No. 6 ; but, like all 
akf it !■ eaiitled in every edition o( 
d fci a study of the administra- 
ttoB at this law may fa* tbaad im tfae p«iidi rcguters covering the inter- 
tvcwam edited t^ Bolwvr, AtruA BtgiOmt^St, Martin-emn-Gregom 
i» AfOilirt/ l'odt,Pwt n'(Y<«k.lS95k: Cowper. TVBooteo/JZfgufaT 
of UM i^vuA of SL Prtrr la OnUtrfrwry (CantertNiry, ISSS); Paritk 
* H IH*ir> .y KUatgk, SmgoOi tprinSaty pnsted, 1B8S); Hotvdra, The 
. ^f tto C^tfciihal mmd MttropoiititaU CkwA 

. •t^Ctelirtwi*(HuWM8atiat)r,IiMdaB,13T8t; lUxKbw^ua,Tke 
nui ili i</l>»fWi»fc n >ii*V C^ I w rl n .«. Om WttSidimgttf 
.... Viw* (BndlMd. laBft^Ti; Moova, atgifMen of Broad Ca^Okt, 
Cimm ^ Wnaii (L oadf. VKOk I J i iPi ^wi, Okmattnkin PariA Btgi»- 
•m (iMdNW UK): IbdclHh, TW Pmritk B^^ittm of fit Chad. 
S iiilMiia te CbM% V far* (Ufifi— jM. IWT); Saadeis, ne PariA 
M it tm rt ^mmUmm, C%n t,^ (iMdoa, UU); Ueo, TV foruA 
ir OfcMfcr (Uretponl, IflBT); 8ta*ert. Tfce 
• V J iWM * aw O « n i (EkiplaB, UBS); and Taraer. 
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The Non-Conformist Register (Brighouse, 1S81). There is an intereBt- 
ing table in Graunt's Natural and Political Observationt (Oxford, 
1665); and examples of marriage certiKcatea and other records under 
the act of 1633 maj be found in The Regitter Booke of Ingtebye iuxta 
Grenkow (Canterbury, 1889); Burn's Parish Registers; Friedberg'a 
Eheachliessung : Notes and Ciwrtei (London, 1850 ff.)i and the Ofn(/fl- 
man's Magazine (London, 1731 ft.). The two periodicals just mentioned, 
like the Monthly Review (London, 1T48 ff.). contain a great deal of 
matter — curious antiquities as well as serious discussion — relative to 
Fleet marriages, the Hardwicke act, and other phases of the subject. 
Inderwick's Interregnum (London, 1801) has an instTUctive discussion 
of some questions connected with the marriage act; and like Jenk'B 
Constittitionai Experiments (Cambridge, 1890} it is valuable for appre- 
ciating the legitdation of the Commonwealth. Lathbury's History of 
the Book of Common Prayer (Oxford and Ijondon, 1859) describes the 
operation of the act; and some cases notad in Jeaffreeon's Middlesex 
County Records (London, n, d.) prove the need of the safeguard against 
abduction or fraud afforded by the act; and there are a number of 
useful documents in the Reports of the Historical Manuscripts Com- 
mtssion. Illustrations of the ridicule called out by banns in the 
market-place and the justices' celebration may be found in Butler's 
Hudibras (Boston, 1S64), and Flecknoe's Diarium (London, 1656). 

On the Fleet and Mayfair celebrations Bum's now very scarceFieet 
Marriages (2d ed., London, 1834) is the chief authority. It is supple- 
mented by his Parish Registers ; and these books as well as the original 
sources have been used for Friedberg's excellent account in the Ehe- 
schliessung, which on this topic and the whole ground covered by the 
present chapter is a trustworthy guide. A famous contemporary book 
is Brady's Some Considerations upon Clandestine Marriages (2d ed., 
London, 17.50). There is an article by Bwald, " Fleet Marriages," in his 
Paper and Parchment (London, 1890); and Watere's excellent Parish 
Registera (new ed., London, 1883) is more reliable than the similar 
work of Burn. Fleet marriages are also discussed, with interesting 
extracts from the contemporary newspapers, by Tegg, The Knot Tied 
(London, 1877); Ashton, The Fleet (London, 1889); and Jeaffreson, 
Brides and Bridals (London, 1872), whose book, like Brand's Observa- 
*Mms cm the Popular Antiquities of Great Britain (London, 1873-77), 
contains a mass of information relating to every phase of marriage cus- 
toms. On these marriages and on the Hardwicke act see also Horace 
Walpole's Letters (London, 1880); and Lecky, History of England in 
the IStk Century (New York, 1879). 

Many illustrations of matrimonial usage and folklore may be found 
in How lett, "Marriage Customs," in Andrews's CuWows CAureft Cusfoms 
(London, 1895); Edgar, "Marriage in Olden Times," in bis Old Church 
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Life in Scotland (London, 1886); Vaux, "Marriage Customs," in his 
Church Folklore (London, 1891); ABhton, Soeiat Life in the Reign of 
Queen Anne (London, 1882); and Hutohinson, Chronicle! of Oretna 
Green (London, 1844). In England as well as in German; the question 
of polygamy was much debated. A version of Ochino was brought 
out by Garfeild, A Dialogue of Polygamy (London, 1657). This was 
followed by the anonymous Coneiibinage and Polygamy Disproved 
(London, 1698); Turner, ZWscour»e on Fomiralion with an Appendix 
on Concubinage (London, 1098); Detany, Reflections tipon Polygamy 
(London, 1737), opposing the practice ; Hamilton, A Treatise on Po- 
lygamy proving it to be the Will of Qod (Dublin, 1786); especiaUy the 
notorious work of Madan, Thelyphthora ; or a Treaiiie on Female 
Ruin (2d ed., London, 1781); answered by Towers, Polygamy Vngcrip- 
tiiral; or two Dialogueg between Pkilalelhet and JionogamuM (London, 
1780); by Hill, The Bleating* of Polygamy (London, 1781); and more 
elaborately by Cookson, Thottghts on Polygamy (Wincheetar, 1782). 
See also Dwight, The Hebrew Wife (Glasgow, 1837); and Colonio, A 
Letter to the Archbishop of Canterbury (Cambridge, 1862). 

The development of contemporary sentiment and opinion may bo 
traced in The Lavei Resolutions of H'otn«ns Rights (London, 1632); 
Courtin. A Treatise of Jealousie (London, 1684); Salmon, A Critical 
Essay Coiiceming Marriage (London, 1724); De Foe, Religioiu Court- 
ship (London. 1729); Astell's sensible and liberal Rejlectioni upon Mar- 
riage (4th ed., London, 1730); the critical and vigorous Hardship* of 
the English Lau>s in Relation to Wives (London, 1736); Dove, Dtawrta- 
tions on MoT^age, Celibacy, etc. {VISB); Giles, .^ Treatise on Marriage 
(London, 1771); the anonymous Considerations on the Causes of the 
present Stagnation of Matrimony (London, 1772|, alleging the unrea- 
sonable authority of parents; The Laws resi)eeting Women, as Ihet 
regard their Natural Rights (London, 1777); Wollstonecraft, A Vindi- 
cation of the Rights of Men (London, 1790); her more celebrated A 
Vindication of the Rightt of Woman (London, 1792); Jay, Essajf on 
Marriage, or the duty of Christians to marry Religiously (2d od^ Bath, 
1807); Observation* on the Marriage Laws (London, 1815); Thompson, 
Marriage: Two Sermons (London, 1837); and WardeJl-Yerburgh (ed.). 
Marriage Addresses and Marriage Hymns (Xiondoo and New York, 
1900). For tbe Bocialistic marriage doctrines of Bobert Owen and 
others see Bibliographical Note XVIII. 

Pot the debates on the act of 175,1 see Cobbett, Parliamentary 
History, XV; the lively comments of Horace Waipole in his Letters; 
and the same writer's account of the proceedings in his Memoirs of the 
Reign of George the Second (2d ed., London, 1847). The act is horshl; 
criticised by Madan ; and among the writings which it called forth are 
Considerations on the Bill for preventing Clandestine Marriages (Lon- 



don, 1753); Fry, Comstdera (ions on the Act to prevent Clandeatine Mar- 
riages (London, 1754); Merrick, Marriage a Divine Institution (Lon- 
don, 1754), approving the conservative views ol Stebbing, ^ii Enquiry 
into the Force and Operation of the Annulling Claunei (London, 1754); 
idem, A Dissertation on the Power of Slates to deny Civil Protection 
to the Marriage of Minora (London, 17M); both papers being criti- 
cised by Sayer, A Vindication of the Power of Society to Annull the 
Marriage of Minors (London, 1735). The acta of 1753 and 1836 are 
noticed also by Mahon, History of England (New York, 1849); Knight. 
History of England (New York, 1880); Lecky, Democracy and Liberty 
(New York, 1896); and Spencer Walpole, History of England (London, 
1890). 

On the eiiflting law aa developed since 1753, especially the acta of 
1836, the Parliamentary History and tho Parliamentary Debates are 
of course necessary ; &nd for this topic, as well as for the entire chapter, 
the Statute! at Large are in conHtant requisition. There are contem- 
porary notices of the acts of 1823 and 1838 in the Annual Register, LXV 
and LXXVIII ; while the sources have been carefully examined by 
Oppenheim in hi» valuable monograph, "Ueber die EiutDhrung der 
Givil-Ebe in England," in ZKR., I (Berlin, 1861). The temper and 
ai^uments with which the efforts to necure justice were opposed are 
disclosed in A Letter to the ... . Earl of Liverpool (London, 1827) by 
a "Presbyter of the Church of England;" Le Qeyt, Observations on 
the Bill now Itefore Parliament (London, 1827); and Griffin-Stonestreet, 
NupticE Sacrat: Objections to the Amended Unitarian Marriage Bill 
(London, 1828). See further Phillimore, Substance of the Speech .... 
an moving . ... to amend the Marriage Act (2d ed., London, 1822); 
and Lawton's edition of The Marriage Act, 4 Oeo. IV., e. 76 (London, 
1823); Beard, Notes on Lord John Russefs Marriage Bill (London, 
1834); and in particular the " Report of the Royal Commission on the 
Laws of Marriage," in British Documents, 1867-68, XXXII (London, 
1868). Of service also are Cooke, A Report of the Case of Horner 
ogaiTist Liddiard, Coneistorial Court of London, 1799 (London, 1800); 
Poynt«r, Doctrine and Practice of the Ecclesiastical Courts in Doctors 
Commons (London, 1822); Robertson, The Law of Legitimation by 
Subsequent Marriage (London, 1829); Moodie, Principles, Changes, 
and Improvements in the Law of Marriage (London, 1849); Wilks, 
Present Law of Banns a Railroad to Marriage (London, 1864), with 
which may be compared Ewen, Proclamation of Banns in Scotland 
(Edinburgh, 1877). 

The best short technical treatises on the English marriage laws as 
a whole are Hammick's The Marriage Law (London, 1887|; Geary's 
Marriage and Family Relations (London, 1S92); ErnHt's Treatise on 
Marriage and Divorce (London, 1879); and the con< ' ~' 
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M Campbell. CSkmceOon (fth ed^ Loodon, 185«-5T): Howdl, 6 
TruUi (hottdrx, ISOR-ffi); Holesvorth, HMi>rf of Ennlatvt (LondoB, 
lgni:ilUj,Coiutitulu>naIBUtor$ {Sew York,lSSO\-,Tasvca-l^agmeii, 
OMMtttuMoMoJ Bittorg (Loodon, 16B0): Green. EmgKah PtopU (New 
York, 1880); nnd the nlo^ris article on "Homage" bj Robertaon is 
the fwyefafNEdia BrifanuHea, XV.] 



t. CBOHWELL'S CIYU. MABBIAGE ACT, Mi 
It was not nntil the middle of the seventeeiith ceotorj 
that the ideas of the early German' Reformation relating to 
the temporal natare of marriage gained aecendancy in Eng- 
land, and then only for the brief period of the Common- 
wealth. Yet the civil-marriage act of 1653 is of extraordinary 
historical intereet, not only as an example of the statesman- 
ship of Cromwell, so often anticipating the reforms of onr own 
age, bnt especially as being mainly the reealt of the revolt of 
the Faritana, more particularly of the Independents, against 
the ntmatnral union of church and state produced by the com- 
promise of the sixteenth century, and of their intense hatred 
of the formalism and ceremonial of the "Romanizing" party 
in the established church. The act is of special significouce 
for our present purpose, aince it reveals the conceptions 
whii:h shaped the matrimonial laws of New England. Para- 
doxical as it may at firat glance appear, it cannot be doubted 
that the tirst establishment of obligatory civil marriage in 
England oweu its origin chiefly to the desire of an intensely 
religious party to separate all things worldly from the fnnc- 

■ Fmibdbkko, Ehacklleatii-nfi, 32t; Wsheb. Oachirhte d, oJcathol. Kitchen unit 
Brnltn von aroubrllliinitn (Lpiprig. 1815). I, I, 108 tt.; BiCHIiiS. OetckiclUt Otr 
Oeutirlun Kinhenntrfati. (Lolpiig, 18S11, 179 ft. 



tiona of the clergy and the church.' True, a foreign people, 
closely related by blood and speech, with whom England 
had long had intimate relations and to whom the Puritans 
were drawn through sympathy with their heroic resistance 
to eccleBiastical oppression, had already provided a model, 
which may have had a certain influence. For in the Nether- 
lands, on April 1, 1580, after the independence from Spain 
had been declared, the provinces of Holland and "West Fries- 
land had established a civil-marriage form, permisaively even 
for the members of the Reformed church ; and in principle 
this was adopted by the States General for the United Prov- 
inces in 1656, three years after the appearance of the English 
statute under consideration.' 

Familiar as many Englishmen probably were with Dutch 
institutions,' and close as had been the relations of Dutch and 

'(y. FsiEiiBEBa, Oetchlchfe der CiBilrtie, 12; idm, Ekachliarutia. SQ-Bi 
Baxkb, But. Enp. in nth Century, lU, 89; Bi^AcEBn^Hn, Onnmentanei. I, UO, 

> Bl thla BCC tbs ciTil-marrlaga form vaa permitted, bnt not made ohligatorr. 
Uambanot the sslablisbodebarch mislit sotemmie tbeir mairiasflB before tbeir own 
clotg]'; bnt the Luthemaa and Catholics were not allowed a similar libortj ; they 
must pnt up witb the lay ceremoDT or BOcapt the oQIces of a Befonned minister. 
This law romained in rorce antil 17M. when, under the BatnTiaD Repoblie, obligatorj 
oiril marriage was inslitntixl, whicb Is still in forae in the kingdom of Holland by the 
8tatotesotlS33:iieeFKiBDHBuio, OacKitktt der CiviUhc.SO-li: and his more elabotBte 
treatment of civil maniago in Holland, Ehetchtiaiune, 17S-9fi. 

'SiB WiLLIAH Bbbseton, who visited the Netherlands Id USi-35. giniB an inter- 
aating notice at the religionH wedding service. "Uarriage." be notea, "Ukawisa 
solemniaed bj the English and Dntch rotormod ohnrchos, withont the Dse of the rioc 
or an; ceramcmy. only an admonitian preeadea, directing how tbeae married persons 
ahonlddamean themseUes each to other, and tor that end those Scriptures read 
horennto most pertinent; as also a large discoDr«i precedes, tonchibg the institntion 
of this sacred ordinance, and those leits hereonUi pertinent also read." Ho men- 

as our marrURCs. bQt I saw □□ other aoremony osad bnt the ring and Joining hands; 
after this conclnded. oB the bride's kindred, friends and aoqaaintancBS that are 
present, or meet with her. kiss her. eveo in the Chnrcb, when groom leaves her. and 
ber own friends bring her near his honse, when he meets, salntes her, and reOBlTBs 
her. AmongthoLntheransIobserved that tbey bowed always at the name of Jesns. 
to often as It was ased in tbe solemnity of their marriage, whieb was very often."— 
-Travels in Holland, etc., ISM-S." Clielham Societv PuhUcatumt. I. G3. 81. It la 
noticeable that Sir Willian) says nothing of the eivil-marrlago ceremony, permitted 
in some prodacas at this time. Between lUD and IBM, In many cities, tbe Latberans 
had gained the right to solomniie marriage according to thalr own rites : FstEDBEBO. 
EheKMitMnne< ^i- 
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EoglUb Poritsng,' so importaiit an event as the mtrodoction 
of civil marriage can hardly be dae primarily to imitation. 
Though Holland may have provided a model, it most be 
eaeentially the prodact of English religious history. Already 
io the reign of Elizabeth there are signs of discontent with the 
established ritoal and with the qoasi-sacramental character 
of marriage as conceived by the Anglican clergy. Blspecialiy 
obnoxious to the Protestant non -conformists, as appears from 
the well-known controversy between Whitgift and Thomas 
Cartwright, leader of the English Presbyterian party, axe 
the use of the ring, the "worshipping" of the bride by the 
bridegroom, requiring the newly married pair to partake 
of the communion, and certain customs popularly connected 
with tho wedding celebration, but not enjoined by the liturgy. 
"As for matrimony," runs a passage in the celebrated Admo- 
nition to the Parliament, published in 1572, "that also hath 
corruptions, too many. It was wont to be coanted a sacra- 
ment; and therefore they use yet a sacramental sign, to 
which they attribute the virtne of wedlock, I mean the 
wedding-ring, which they fonlly abuse and dally withal, in 
taking it up and laying it down: in putting it on they abuse 
the name of the Trinity, they make the new-married man, 
according to the popish form, to make an idol of his wife, 
eaying 'with this ring I thee wed, with my body I thee wor- 
ship,' etc. And because in popery no holy action may be 
done without a mass, they enjoin the married persona to 
receive the communion (as they do their bishops and priests 
when they are made), etc. Other petty things out of the 
book we speak not of, as that women, contrary to the rule of 
the apostle, come, and are suffered to come, bareheaded, with 
bagpipes and fiddlers before them, to disturb the congrega- 
tion, and that they must come in at the great door of the 
church, else all is marred [with divers other heathenish toys 

>SaeCAMrBEi.i.. 7"*< Furitnn in Hotland, England, and America. J. 48S ff. 



in sundry countries, as carrying of wheat-sheaves on their 
beads, and casting of com, with a number of sncb like, 
whereby they make rather a May-game of marriage than a 
holy institution of God]." ' 

In his Answer to the Admonition Whitgift denies that the 
ring is looked upon as a "sacramental sigu,'^ and admits that 
"it is not material" whether it '"be used or not;" while he 
quotes with approval Bucer's opinion" that the "ceremony ia 
very profitable, if the people be made to understand what is 
thereby signified, as that the ring and other things, first laid 
upon the book, and afterward by the minister given to the 
bridegroom to be delivered to the bride, do signify that we 
ought to offer all that we have to God before we nse them, 
and to acknowledge that we receive them at his hand to be 
used to his glory. The putting of the ring upon the fourth 
finger of the woman's left hand, to which, as it is said there 
Cometh a sinew or string from the heart, doth signify that 
the heart of the wife ought to be united to her husband; and 
the roundness of the ring doth signify that the wife ought 
to be joined to her husband with a perpetual band of love, 
as the ring itself is without end." Cartwright in his Reply 
declares that "if it be M. Bucer's judgment which is alleged 
here for the ring, I see that sometimes Homer sleepeth. For, 
first of all, I have shewed that it is not lawful to iustitute 
new signs and eacramenta. And, then, it ia dangerous to do 
it, especially in this which confirmeth the false and popish 
opinion of a sacrament." Next he ridicules Bucer for his 
"fond allegories" touching the ring, and thinks that having 



■ .mm' 



iB Ninth: WorroiFT, "Detencaof the Answet," Work; in.SK. 
. in ordinal, eeelf., c. u, 48B. tW: 



' BurEB, Script. aiv"e. boifl., W77, Cenxur, in ord 
WBITOIFT. Work*, in, IS3. 3M, noto. Buwr is tho grc 
the qoHtioii of mBrriHKe and di>urc». HiIU>Q calU him the " psslor ot Dstioiis" 
( IVork: m, ^1, SDdcDDgratalates himself on baling indspeadBntti reacliHi nimilHr 
DoDctoeions (ibia.. 2BZ ff.). See especiBlly Hu-toh'h "JudKmeDt of Muitin Bucer 
cODceiBing Divorce" fibid., m-Sli). boiiig a partial traniUtlon of the second book 
of Bgqxb's Dt refino CKriMli, addnnsed U> Edward VI. 
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"the ministor to preach niton these toys'" savoureth not of 
his learning and sharpness of jndgment.' Whitgift, however, 
further defends the practice on the score of "convenience" 
and because it is "void of all manner of superstition." ' 
Moreover, he sustains the requirement of communion, again 
quoting Bueer in its favor ; accnaes Cartwright of weak argn- 
ment and of trying to make "schism in the church" by 
bringing forward popular customs, "mere trifles" not sanc- 
tioned by the "book" which is the real object of hia attack; 
and rightly points out that "worship" implies not idolatry, 
since it signifies merely to "honor" and not to "adore" 
according to the more modem devotional sense.' Indeed, it 
is historically instructive that already in the sixteenth cen- 
tury the original meaning of "worship" should have passed 
out of common use. 

But the attack of the sixteenth -century reformers was not 
directed solely against the ceremonies and phrases of the 
marriage ritual. A bold step was taken toward civil mar- 
riage when resistance was made to ecclesiastical jurisdiction 
in matrimonial causes on the ground that these belong to the 
temporal judge. On this subject Cartwright has a charac- 
teristic passage, disclosing his usual ignorance of history and 
his confusion of mind — of which Whitgift does not fail to 
take advantage — but nevertheless revealing plainly enough 
the new ideas which more and more came to the front daring 
the Puritan revolution. "Another thing," he says, "ia that 
in these courts (which they call spiritual) they take the 
knowledge of matters which are mere civil, thereby not only 
perverting the order which God hath appointed in severing 
the civil causes from the ecclesiastical, but justling also with 



iCastwsiobt's Rep)ti lo 

ITfallB in his "Dolsucat 

for the ase of the ring, ^eeia^ 



* AntKtr. in WalTQDT, TTorki, III, 3M, 

the AuBVflc " ( (Cortf. m, SiS) WBTtaiTT apolosiiaa 

ho "ohureh hiitb thought it ooniaaimit." and slona 

woTshippiDg, atid allothai circumBtauooB, that ahoold tako avar the lawtoliUaiQf 

• Wni-corrr. op. cit.. ni, 3GA-GT. 
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the civil magistrate, and thrusting him from the jurisdiction 
which appertaineth niito him, as the causes of the contracts 
of marriage, of divorce, of wills and testaments, with divers 
other Buch like things. For, although it appertain to the 
chnrch and the gouvemors thereof to shew out of the word 
of God which is a lawful contract or just cause of divorce, 
and so forth, yet the judicial determination and definitive 
sentences of all these do appertain unto the civil magistrate. 
Hereunto may be added, that all their punishments almost 
are penalties of money, which can by no means appertain to 
the chm-ch, but is a thing merely civil." ' 

So far as England is concerned, to assign the unfortunate 
"severing the civil causes from the ecclesiastical" nnder 
William the Conqueror to the "order which God hath ap- 
pointed" may seem to the historical student a trifle bold; 
and Whitgift may well retort, if "'it pertain to the church 
to declare what is a lawful contract, and which be the just 
causes of divorce,' by what reason can you prove ' that the 
judicial determination and definitive sentence of those mat- 
ters doth pertain to the civil magistrate only'? For is not 
he most meet to judge in these causes which best under- 
standeth them?" But Whitgift himself undoubtedly begs 
the question when he advances the counter-statement that 
the civil magistrate already has authority in ecclesiastical 
cases, since "all jurisdiction that any court in England 
hath or doth exercise, be it civil or ecclesiastical," is "exe- 
cuted in her majesty's name and right," and comes "from 
her as supreme governor," so that in effect "we" make no 
"such distinction betwixt civil and ecclesiastical causes as the 
pope and you do;"' for this very blending of church and 
state under the "defender of the faith" is really the root of 
the whole matter in controversy. Yet Cartwright represents 
a good cause, however lame his defense of it may be. Agaia 



returning to the charge, in effect be attacks the ootorioos 
character' of the spiritual courts themselves, referring to the 
"unfitness of those which are chief officers" in them; for 
"the most" of these officials, he affinns, "are either papists, 
or bribers, or drunkards {I know what I write), or epicoree, 
and such as live of benefices and prebends in England asd 
in Ireland, doing nothing of those things which appertain 
unto them." ' Dilatory action in matrimonial causes was a 
standing grievance against the spiritual courts; and many 
"lamentable complaints and petitions" for redress, especially 
in cases where "summary hearing and speedy relief" ate 
necessary, were addressed to the privy council. For this 
reason, in 1613, complaints from wives alleging desertion, 
cruel treatment, or "breacli of the bonds of holy wedlock" 
OQ the part of their husbands were relegated to the High 
Commission for settlement.' 

■ Ths Botormem ohareed tbat tba tliroDRuf sreodT place-hunters, attnetsl b; 
tees BDd emuliuDDnCB, curruplAd thoonurtii ■« wnll as tbe votirs eoolaBiastical admin- 
iatratloa of the blshopH ; H« parllcalarly Mit-tOK'a " Likeliest Ueazis to remoTe Hire- 
lings out of the Chureh," Worki. Ill, HI : Sir Henrj Spolman. he says, -pn»u that 

intcrrluff, are wicliifd. scounod, simoulaoal. aud abominable" Ibx, eil.,11). "Vet 
did other abuses impoled to those obnoiions jnrisdlotioiu fail to proroke cennuv, 
such as the DOreasoDable feesof thnirofllcers. and the osagv of Kraatiiig lioeiues and 
oomiuutiug itananoei for mauejr. The ecolosiaatieal oonrU indeed hara mimklli 
been nwkooed more dilatorj, TexatioDs. and oaiiensiTB than those ot the eonunoa 
law."— Hall AH, Unue. Hint., I. USi c/. (St. 

"At Durham, at Lanoasler, aod at £l]r, the Bishops sitting each ai a Pop* In U) 
own dominioDB professed to eieroise teinpotal as well as siilrltoal power, but ther 
had in fact permitted itrosa abuses to corrupt and obitrnot the fonntaln ot Joatioe." 
— iMDBBVricK, TAa Interrcenvm. IM. 

■ CABTWUonT's Beplv to the Antiner. p. IM.aee. 1, In WarrotrT, Tfrjrlu, lU.nL 
WHTTOirT (ibid.. 2S9) rebukes Cartwrlght for bis "slanderous and opprobrious 
Bpeeohes." Cf. the further discUBsion of the qnoition of apifitunl jBtisdiotion in 
matrimonial eausss In WurruirT. loe. eiU, SU-U, where Cartwiight quote* Bea, 
CalTiD, and Peter Uartjr to his (aror. 

In oontocDtioD, 1580, proposals were made to reform the ecclesiastical eonrt^ 
but nothing was done. Again in KM a cammissloa to inquire into aboses wu 
appointed: HA1.I.AU, Conil. BUt., I, EI3 n. li Stbtpk'b Grindal. tS». App..«7; and 
Btbtp&'b WTutoifl. liB. 

u-ixii of the commission of James I. to the High Coramiadoii. in 
ttuCe* and Contt. Doci., ISl-33. The signers of the "HUlenarr Patl- 
tlOD." IHH, Ukewiee praj for tbe restraint uf the "Inogsumenessof SDit!i Id ecclesi- 
Kstloal oonrtB (which hang Bomotlmos two, three, four, flyo, Bii, or so»Bn joars)'"; 
FBOTUBbO, op. rit,, tl3. 
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But addii^ «D tbt paves of tiae -Eccksuslkml Star 
Chamber^ voald •cbiccIt Ik xcgKcfed br the Puritans as 
even a mthimriarj palBatirM for sodi a grieTance* The 
policy of tlie Stnaita teaded sviftlr td aaold tlieir opinions 
into oiganiaed iririiitiwi' ; and the iiamage question beoamo 
at last one of the caiduial innes in the reform program. 
Thus in the ''MiDenaiy Petition'' of 1603 the Puritan 
ministers, while objecting to the ** cross in baptism,^^ the 
^^cap and surplice,^ pn^snation of the Lord^s day, ^'double- 
beneficed men," ^^ popish opinions,^^ and ^4ongsomenc8s of 
service,'^ pray also for the reversal of ^^ divers popish canonn,'' 
such *'as the restraint of marriage at certain times;*' for 
greater caution in granting ^^icenses for marriage witliout 
banns ;'* and for the correction of '* divers terms of priests 
and absolution and some other used, with the ring in mar- 
riage, and other such like in the book."* On the iAhiff 
hand, if the Puritan loathed the so-called ''popish'* thml^ 
encies of the established church, as these became nuir^ a/i/l 
more pronounced under the rule of Laud, both the VnriiHtt 
and the AngUcan united in merciless ^rmmium //f i\$H 
adherents of Rome. The act of 1606, ''to ynft^si His4 
avoid dangers which may grow by Pofiish r^^cwMifits^^ in ffftH 
of the most barbarous of those which for ag^s djA^a^:>^l Vf¥H 
English statute book. By this law a ^'|^>|mb t^/^nA^Ht, 
convict,*' or a man whose wife alone is ^mtit^^l fA f^n- 
sancy, is forbidden to '^exercise any piMi<; f/S^A. m ^H*^ 
commonwealth," except "such fansbtovl Wm/n^^M fetA W^ 
children .... above the age of mn* y**r» ^hiWinif ^>rt 
him and his servants in h ou s e h oM sh«*] <av«>, ^^rj HfV^^H 
at the least, not having aary T^^^m^^Mkri^, ^tx^^/vm^ v,. '^s^ 
contrary, repair to some drardk <^ ^A^ty^i" ^,f *rt^ ^^i^v^'^vV. 
ment and **thers hear drriae s^t^>^:" *rt*< w**^ *''*''^ "•• 
children and s taraals of ■HWi aip^ s^ t^M^'^ >i^ ^m^^^t^^^^ 
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of the Lord's Snpper wh«a required by !■«, ^id ' 
bis cbUdreo in the true religion." Eveiy mmtsi 
oooricted of reeosaacy, ber bosbsod not boas ^ • 
^u BfasU not "eonfonn beneU .... by tbe i|i 
wbole year next fadon tbe de«tb ol ber wtaA 
forfeit to tbe King's Majesty .... tbe him 
two parts of her jointore and two parts of ker iamXt .... 
and also be disabled to be executrix or adanartnliii;*' rf 
ber bnsbatid, "and to hare .... any part of Ua goofc 
and cbattels." Any child' sent abroad witboat tka Iw^ 
lioeose, to prerent his "good edacation in l^^liad or far 
any other caose," may have "do benefit by aBygtfk,«a»- 
▼eyanoe, descent, deriae or otherwise of any buds .... 
goods or chattels," luittl he reach the age of eagbtoea or 
more, when, as a condition of recovering his property, be 
most take an iron-clad oath of allegiance' and partake of 
the sacrament. In tbe meantime — and bere a broad «^ 
waa opened np for fraud and wickedness — all tbe ligfab 
mentioned are to pass to tbe "oext of kin which shall be ao 
Popish recosant" Moreover, this in&moDs statnte iatpoaas 
harsh penalties opon every recosant who shall hereafter be 
"married otfaerwiae than according to the orders of the Cborcb 
of England by a minister lawfully authorized." The man is 
"utterly disabled to have any estate of freehold in any tbe 
lands .... of his wife as a tenant by curtesy of England," 
or in case she have no lands he most forfeit a hundred poand&. 
The woman is not only disabled from claiming her dower or 
jointure, but is also denied her "widow's estate and frank- 
bank in any customary lands whereof ber husband died 
seized,^' as well as any part of her hosband'a goods "by 
virtue of any cnetom." Should a child be bom to them, it 

lA child be ■ soldlsr, oiarbier, merohtmt. i 
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miiBt within & month be baptized in open cfanrch according 
to Anglican rites, imder penalty of one hundred pounds for 
refnsaL' In all other eSBential features during the first two 
Stuart reigns the law of espousals and marriage remained 
the same as during the age of Elizabeth.' After Laud 
gained control there was a strong tendency to accent those 
parts of the nuptial ceremonial which gave offense to the 
Puritans,' The civil war brought all this to an end; and 
"on January 3, 1644—5, a few days before the execution of 
Archbishop Laud, the Directory was by a solemn ordinance 
substituted for the Book of Common Prayer." But the 
form prescribed in the latter remained valid, "although the 
celebrant was liable to a fine of ^5 for not using the form 
inserted in the Directory of Public Worship. Still many 
people clung to the ancient service, and amongst others 
Stephen Marshall the Preacher, who had a chief hand in 
compiling the Directory, deliberately made use of the Prayer 
Book in marrying his own daughter, when he paid down to 
the churchwardens the legal fine which he had incurred."' 

■ S andl Jsmesl., e. t: VTiOTiaiaa,op.eil.,Vi-«i: Btatulei at Largt. U. eot-ti. 
s For ■ concise snd aeeurata aooonnt o( the lav o( marriage as it stood under 
ineiu £t0HU (LondoD, leSZ), SI-11M31 If. 
J were prohibited. "AmonKSt the hln- 
CDDBtitatioD of boir Cbarob. marriagB Is 
forbidden betwixt persons of divers BeHeiutu^, as Jews and Chrtstian" (3B). lidoes 
Dot appear, hovorer, that such nnioDa wore ioTiitid; nor is aajtblag Bald ot 
"mlied" marriaRBB. There was do octiop, as Id GermOD}, to eomiial the falQImenC 
of the •jumiolia (54). 

• CAU11TKI.L. Ehvummtaryannali. 11, S00-2(rT,giTea Bishop Wren's "Orders and 
Dinwtions " lor the diocese of Norwich. l«3e : 

" XI. That they go up to the buly table nt marriages it snch time thecBof as Iho 
mbrlo so dirocCoth. and that the now married persons do knee] withoot the rail, and 

reoelTe the huly commnniun that day. or alee to be preaenEed bj the minister sod 

"SH. That DO minister prexnme to marrr anj persons, whereol one ot the . 
parties is not of his parish, nnless it be otherwise Diprosslf mentinoed in the Iloensa j 
nor tbst ho mirrr aur br Tlrtoa ot aaj taonlties or Keeosa, wherein the authority ot 
ao archdeacon orofBcialis mealioaed, nib poena mtpentionit." 

IV ATna, Parlth RmfitttTM la Em/land. li. 16. C/. Lathbobi, Std. o/ I^Soot 
<tf Common Fraver. 310. and the authorltieii tbere cited, jRirrvauta, Briitet and 
Bridali. II. 89, giies the form of marriaKS contract proscribed br the Dfreotorj. 
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With the triumph of Cromwell the hour had come for 
realization of the new ideals. The act of 1653, though 
marking the end of a century of religions controrerey is 
which not a little of bigotry and fauaticism on both sides is 
mingled, and though passed by the much-abased "Barebone's 
Parliament,'" is nevertheless a measure wise and clesi, 
resting on principles which two centuries and a half of 
subsequent history have fuUy sanctioned. For, like bo 
much of the legislation and experimentation of the period, 
it is anticipatory of the best reforms of the present age. 
With remarkable clearness and brevity, but with adequate 
fulness of detail, the form of celebration, the exercise of 
matrimouial jurisdiction, and the machinery of administra- 
tion are provided for.* 

An obligatory civil ceremony before a justice of the peace 
is prescribed. After due publication of banns, with a proper 
certificate thereof obtained from the parish register, the per- 
sons to be married are to come before "some justice of peace 
within and of the same county, city, or town corporate" 
where publication was made. If either of them is under the 
age of twenty -one, "sufficient proof of the consent of their 
parents or guardians" must be presented. The magistrate 
is required to " examine by witness upon oath, or otherwise 
.... concerning the truth of the certificate, and due per- 
formance of all the premises;" and he is also to take cogni- 
zance of any "exceptions" to the marriage "made or 
arising." If "no reasonable cause to the contrtiry" appear, 

1 FoF ■ fair estimata of tbo ohBraoter of tha "Barebone'a Pacliamant," mo 
Indebwice, The Interrrgnnm, 15-IT; jEHao, Comi. Eiperimenti, 8B-1S. 

>ThIa ouirriBKe act of Aagnst 21. lfl£3, is CDntalned in BcaBHiJ.'a Aet» and 
Ordinanra of FarUavienl, £36-38, thon«h, to the diagoat of the historioai stndonl. 
Dot ID anr of Ibe Tarious editions of tbe Stalvta, 1 ham here aaed a cop; of 
the act Goatslned in a ooDlempororT newspaper sotltled Several Proceeding </ 
Parliament. /ron Tuetday Ihe liBenty4Mrd nf AuguMl. la Ttumday Che ihiriietk qT 
' .. - . . .. . UeclioQ of aarontoooth-BontarT Bamphlets in tbe 
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aot i»gifea by Bcbk, Pariih Eegittert.^^W; and there Us good sDrnmarr inpBiBii- 
BBBO. EkenhUeintno. 322. 329. On tbia aot and the views of the Independents see 
Cook, " Tha Harriaee Celebration in Korope," AOantic Monthly. LXI. K»-57. 



"the marriage sLall proceed in this maimer'. The man to be 
married, taking the woman to be married by the hand, shall 
plainly and distinctly pronounce these words: 

'I A. B. do here in the presence of God the Searcher of 
all Hearts, take thee C. D. for my wedded wife; and do also 
in the presence of God, and before these witnesses, promise 
to be unto thee a Loving and Faithful Husband,'" The 
woman in like manner taking the man by the hand accepts 
him for her husband, promising to be his "Loving, Faithful, 
and Obedient Wife." 

The ceremony thus consists merely in the expression 
of mutual consent, accompanied by the interlocking of 
hands, the old handfasting ; but the use of the ring is not 
permitted.' All legal requirements being satisfied, the jus- 
tice pronounces the parties husband and wife; and their 
simple declaration, as above given, is to be taken "as to 
the form of marriage" to be "good and effective in law; 
and no other marriage whatsoever within the Common- 
wealth," after September 29, 1653, "shall be held or ac- 
compted a marriage according to the Laws of England."' 
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■ty. FriCDBBEO, EhetcKliatuno. !IXi,SSO. Atlet the leatrlalioD vbb tddiotcxI Id 
ttGfl, iDsrTiagaa wera treqnaut!; Bolanmized before tbo maror and tha minister of tbe 
pariah joiatlf: Bdrh, Farith Regulen. 183, 1S3, QOta; Watckb, Pariik RtgiMtert in 
£n0land. It. Id ItSS. aoaatding to the registei of St. QUea In the Fields, a mBrrlaKe 
was celebrated by William Jervis, D.D., before witnesses, and then totlows this 
entrjr: "That also thosd. marrlSKe .... hath its cansmnmatioD before John Lord 
Berksted, Lord Lieuteaantof the Tower of London" according to the act ot psrlia- 
nent, and before Sir Jdo. Sedley ot tbe count; ot Kent. Apiuirentir this was a 
doable oolebratioo; Sfola and Queria. 3d Series, I. OS. For this case see also 
JaArraaum. Brida and Bridait, U, 71, who affirms that osnally tbe " wedding was 
mUgioDsly BolsmoiBed In church, after or berore the performancs of the parely cItU 
Bfflnoalion In tbe magistrBto's parlour, .... in acoordanoe with tbe ioatractlons ot 
the ' DiH 



aagistrste's i 
it Pablio fVorsbip! '" and it seems 
1 according to the Book ot Common 



it the oelebrai 

■yet : LiTiunxT, Hist, of tkt 



Bat thiB reetrictioa was omitted when the act was con&nned 
in 1656.' 

In thorough harmony with the doctrine that man-iBge is 
s "worldly thing" is the provision of this act depriving the 
clergy of jnrisdiction in matrimonial causes and placing it in 
the bands of the justicoa of the peace. It is provided that 
all "matters and controversies touching contracts and mar- 
riagea, and the lawfulness and unlawfulness thereof; and 
all esceptiona against contracts and maniagea, and the dis- 
tribution of forfeiture within thia act, ahall be in the power, 
and referred to the determination of the juatices of peace 
in each county, city, or town corporate, at the general quarter 
sessions," or to such "other persons" aa the "parliament 
shall hereafter appoint." All offenses against the act com- 
mitted on or beyond the sea are in like manner to be tried in 
the places where the offenders are taken. Jurisdiction in 
cases of divorce is not, however, mentioned in this act; nor 
was any provision made for the trial of such causes during 
the Commonwealth. Indeed, a strong religious prejudice 
still survived against divorce, even among the Independents. 
"Thus," says Mr. Inderwick, "while on the one hand they 
treated marriage as a civil contract, on the other they gave 
to it all the inviolability of a sacrament, an inconsistency 
which is, however, to be found in many other acts of this 
period. The Jewish law, to which they much adhered, pro- 
vided for and regulated divorces. They were recognized by 
most Protestant communities, and Milton, oppressed by his 
own domestic difficulties, had written iKjwerfuUy on the sub- 
ject, but through all the minutea of the various parliaments 
and councils of state I find, what I conceive to be somewhat 
surprising, no trace of any proposal to introduce into Eng- 
land any system of divorce. And, indeed, the prejudice 

' ScoBBtl,, AcU and Ordinanca, IBSO. c. 10, p. 394. Cf. nlsa BcsH, ParUk Saji*- 
ten, 20. Id 16M it waa permitted to uss the "accostomed leliciooB rites" It tha 
partioB pretorrod ; Wood, The Wedding Day.^9. 



BgaicBt divorce appears to have been bo strong that the laxity 
of the Jewa in thie respect was found in 1655 to be one of 
the strongest argnments against their proposed admiBsion to 
the rights of citizenship." ' Nor is there any clear provision 
for the determination of cases of separation and alimony ; 
althoagh the consistory and other ecclesiastical courts having 
been abolished, these questions in practice were managed by 
"delegates appointed by the Commissioners of the Great 
Seal' or by justices of the peace in quarter sessions—a course 
which would seem to have been the reasonable outcome" of 
the civil marriage act.' On similar grounds the county 
justices probably dealt with "matrimonial squabbles," though 
in one case at least the intervention of the Council of State 
was sought,' 

On the other hand, the act of 1653 grants authority to 
the justices in cases of the marriage of minors through fraud 
or forcible abduction. According to Inderwick, the attempt 
to check this abuse was entirely novel. The Commonwealth, 
be says, "interfered in a manner' hitherto unknown for the 

iIhdehwick. TKe Interrconum, 46. 

iThs BOt of IB50. c. 13: ScoBBI.1., Actt and Ordinanca, ISO, 111. aontaiua a gDuoral 
proilsloii tot such a com mission in oBssa of prstanded marriues. 

• iMDBKWica. op. cil., IBS, m. 

•Se« tha ease at "John Book and Hory his wife" in Ihsbxwice. op. ci'.. 1^ 
That the jutioes took a baad la theas cbbbi appoars to ba a rsaaoaabla ooojeetnre. 

•Something had, hovaTer. baen dona to ohock thla enl hj Tndor tegislatlon. 
The acK of 3 a. Yll..e. 2, Blatjito at Z^riw (BoSheBd), Il.m, proTidoa that it iny- 
onataks awar asainat her will anr woman, wbathar msid, widow, or wife. "baTing 
■abstanos, soma in Goods moTsabls, and aoma in Landa and Tenamenta, and xoma 
being Helta apparent onto their anoeators." and marij beroroauseher lube matried 
ot defloweied. oriDanTwaraidorabettbBSame, heehail bs salltT of relony ; and 
the aet ot 39 ElUobeth, c. 9, Blatula at Larue, tl, BB9. deprires such offendeti of 
benefit of clergy. Again by I and S Philip and Marjr, c. S, Stalula at Large. II, !^ir>, 

a Sue Co beflisd by the Star Chamber; while tbe takiag away and marryins or de- 
flowating any woman child under that atie is poniahable with five years' intprlwii- 

■ae The Lawet Baoluttont (tT IFomeiu RighU, BTO-H). 

Theae acts, it ahuuld be mited, are quite restricted in their rangs aad besides. 
by UBS, tbeyaeom to baTe become practically a duHd letter ; althungh in 1753 Attot- 

" etalByderdeclareatheyBteatiUiD force: aiLVa^tn. Parliamentary HitUnTi, 
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protection of women from those forcible Rbdnctions and mar- 
riages which were but too common onder the former and 
later reigna of the Stuarts. Fraudulent marriages, iodaced 
by needy men or intrigning women, formed the common 
staple of the plays and interludes which the puritans so 
heartily condemned. In these comedies, while the unhappy 
father or deluded guardian was not infrequently the subject 
of mirth or of contempt, the lucky intriguer was made the 
hero of the play. From this species of offense, carried from 
the play-house into private life,' the middle class peculiarly 
suffered, and while the wealthy merchant or the prosperous 
tradesman had to endure as best he might the entrapping of 
his daughter or the abduction of his ward, the gay cavalier 
or dashing spark who carried her off was the lion of the hour. 
Of this phase of society the puritan party bad long and 
loudly proclaimtni their horror and detestation, and the 
Commonwealth was not long installed before an occasion 
arose which enabled them to give practical effect to their 
expressed opinions." This was the case of the forcible 
abduction of Jane Pickering, " who was the only daughter end 
heiress of Sir Thomas Pickering, knight and baronet, 
deceased." While "walking in Greenwich Park with her 
maids in October of 1649, she was seized by one Joseph 
Walsh and his companions" and transported to Flanders; 
"after which Walsh asserted a marriage to have taken place 
between them and was prepared to claim his pecuniary rights 

ths other hsnd, the aot of the CommoainiBlth applies to all minora aDder twaatj- 
ouo.mGiiorwonioa, whotbi:rheirHucpassesauraDrprap«rl]>ursut; tbo penalUas wsrs 
severe ; and the fraudnlent or [onibU marringe is rold. 

■ The U3S. of the Doke of Ilortbiunbnrland In Reporit of tht BM. Manuteripl 
Ci3nimurio7i,III, ES, SB, SI. show nuttfbeturo the Star Chamber of three looli euea: 
On Jane S, !««. " Atty Gen. it. Thns. HolliDeui. Riot and other Uisdemeanon in 
marriage of danshter of Ur. Brooke agaiiut his trill." Fob. i. leiiAZ, " Attr Qen. D. 
HumpbiT and Murflaret Chattertoo et al. Conspiring 1a deoeive Iiord Cavendiah 
of his SOD, Sir William, aged M, and King of his Wardship, Sapposed contract of 
marriage between Sir Wiiliam Cavondish Bod Uaigaret Cbattertoo, ■ waltlnc 
maid." Jan. lGU:-13."EliEaboth do la Foontaine, widoio. n. Stephen Qarvie et aL 
Practiuing to steal anay aad murry plaintiff's daughter, agod 8." 
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as her huBbaud." The Cooncil of State took speedy action. 
The lady was eventually brought back to England. Under 
authority of an act of Parliament,' the case was tried in 1651 
by a special court consisting of delegates appointed by the 
Lords Commissioners of the Great Seal; "and it is to be 
presumed that she had judgment in her favour, and her mar- 
riage set aside;" for subsequently an "indictment of felony 
was found against Walsh and his companions."' Accord- 
ingly the marriage act declares that if anyone by riolence 
or frand steal or cause to be stolen auy person under the 
age of twenty-one yeara, "with intent to marry the said per- 
son," the offender shall forfeit hie whole estate, one-half to 
the Commonwealth and one-half to the aggrieved, and besides 
"suffer strict and close imprisonment, and be kept to hard 
labor .... during life." Severe punishment likewise is 
prescribed for those aiding or abetting the crime ; and any 
guardian or overseer who shall abase his trust "by seducing, 
selling, or otherwise wilfully" promoting the marriage of hia 
ward with another without such ward's free consent "shall 
forfeit double the portion which of right" belongs to the child.' 
The change in matrimonial jurisdiction effected by this 
measure of the Commonwealth has a twofold significance. 
Not only is judicial authority thus vested in civil rather than 
spiritual tribunals; but it is placed in the hands of local 
judges. It is an illustration of the democratic or decentral- 
izing tendency which marks the legislation of the seventeenth- 
century Puritans on both sides of the Atlantic. It was, 
moreover, natural that the county magistrates should be 
vested with these new functions. In the exercLBe of their 



■The wt <ltUO, 0. <3) in Scobkll'i 



jnonco, ISO, 151. 
g, 1H9-U: DDd T 



• FaraiHmpleBorniarrlasea Boniillad by tbu qoaitei eeselons uodar thia < 
JaAmBBOM, Jriddfau Counlg Record; in. Z33, £34. %l ; iiLui Ikdeswicu. d, 
11.(5. 



424 HaTBIHONIAL iRaTlTDTIOHS 

general peace aathority they had already performed datiee 
not wholly dlsBimilar to some of thoee called for under the 
act. In certain instances, before as well as after the reign 
of Cromwell, one may be sarprised to find the justices exer- 
cising a sort of jttrisdiction in cases of alleged breach of 
promise. "Forasmach," declare the magistrates of Devon 
in 1626, "bb it hath apeared nnto this conrt that Bridget 
Howaley of Langton, spinster, liveth idly and lewdly at home, 
not betaking herself to any honest course of life, and hath 
lately falsely and scandalously accused" a certain man of 
Honiton, "challenging a promise of marriage from him, 
which tended much to his disgrace, and that ahe is a con- 
tinual brawler and sower of strife and debate between neigh- 
bors;" therefore it is ordered that the said Bridget "be 
forthwith committed to the House of Correction there to be set 
on work and remain for the space of six whole months," and 
thereafter nntU she find good sureties or a "master that will 
take her into service." ' Here the justices may have acted 
merely as peace officers, though it is plain that as a prece- 
dent their sentence is far-reaching in its Gonse<}uences. As 
late as 1835 we find the magiatrates at Exeter, following the 
principle of the Roman law, "obliging a faithless ewaln to 
return a damsel's watch, and the latter to retnm half the 
value of a broach " which he had given her." 

In no respect is the essential "modemneas" of Crom- 
well's marriage act more strikingly shown than in its pro- 
visions to secure publicity, with a safe and perfect record, 
Nothing so wise and practical in this regard was again seen 
in England until the law of 1836. It ia provided that in 
each parish a register of marriages, births, and deaths shall 

1 BOHEBM, The Social Bittorv of the People of tJie Southem CoviUia at England 
inpailCeatvha (Loudoa, IHoS), SA, EOS. 

*Bdhn, Pnriih Regittert. IM d. 1. B; the code nt Theodoalns. alieadr ottvd 
(■bore, p. 29S), when tbobotroChal was sealed nilli a kisa, tbe lixor receiTod one-haU 
<>f the gifta; bat tho wumaD, "whether kiatimBur uot kbaiag, vhatBOflver she g>TS, 
she DUijp uk and have it again": ibUL, IW. ComparH The Laaee BetolutiaiM q^ 
Wornent RighU. 71, 72 (qd " Wooing" aod the " CondimaDts of Lots "). 
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be elected for three years by the contributors to the poor 
rate. The register is to be an "able and honest person," 
Bnch "as shall be sworn and approved" by a jostice of the 
peace, who is to enter the fact of election and qualification 
in the register book of the parish;' and he is removable 
either by the justice or by the parish with the justice's 
consent. A "Book of good Vellum or Parchment" is to be 
provided by each parish, in which it is the duty of the 
register to enter all marriages, births, and burials of "all 
aorta of people.'" 

Careful provision is also made for the publication of 
banns. All marriages must be announced either for three 
snccessive Sundays in church, or at the pleasure of the 
parties, during the same interval, in the market-place' 
"next to the said church or chappel," Before the publi- 
cation the parties must file with the register a written state- 
ment of their names and places of residence, together with 
those of their parents or guardians; and these facts are 
then included in the notice. The register also enters the 
fact of publication and all objections brought forward 
against the marriage, with the names of those objecting. 
After publication the persons to be married are to obtain 

rom tbe parub 
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■ The foUowinK is a tipeoioeaorGneh eutrj by B jastio 
rBginter of Shndjr Camps, [d Csmbridgaihire (BOfts, op. ci(., 

{being olocted Begutot at y° pariah of Shndjr Camps by y lab 
as bath appear'd onlo mfl by ■ CertlAcata niuier y° baoda of y Inbabltuita thereof) 
did come before me Tbo. Baaatt Esq', one of y Justices for yc peace at y si> CoDUtio 
■ud did take bis oath tor j' ^<>e Eiocuttua of hb offiee acox to y« late Act of 
Parliami in y> case made and prorided. Which s^i John Wignald I do hereby con- 
Ktitnte Register thereof. Aocordingjy witDDss my band and seal this 10 of Jan, 1663. 
Tho. Beuett." 
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the register's certificate of the fact and proceed to a justice 
of the peace. As already seen, they must tJso find witneeses, 
give evidence of the consent of parents or guardlana, and 
cause to be confirmed by oath, or otherwise in the discretion 
of the magistrate, the genuineness of the certificate. After 
the ceremony, if desired by the parties, the officiating justice 
is required to give them a certificate of the solemnization 
properly signed by himself and the witnesses; and this 
certificate, if produced, shall bo recorded by the clerk of the 
peace in each county in a book of parchment provided for the 
purpose.' The register of the parish is to "attend the said 
justice" to "subacribe the entry of every such marriage." 

Nor did the system so well planned exist merely npon 
paper. The plain men chosen to the office of register did 
their work well, though they were sneered at as "mere 
laymen," and though they sometimes substitute rather harsh 
English for the worse Latin of their clerical predeceeaors. 
Greater publicity and more orderly records were secured 
during the Commonwealth than existed before it or after 
the Restoration. "It has been frequently asserted by 
writers on this subject," remarks Bum, a thoroughly com- 
petent judge, "that the registers during the time of Oliver 
Cromwell, were very badly kept;" but, on the contrary, 
"they were unusually well kept" where "a lay register was 
appointed according to the act of parliament." Such 
deficiencies as esist, he suggests, may result either from 
the destruction of the records or from neglect to turn them 
over at the Restoration or when the lay registers entered 
upon their functions,' Waters agrees with Bum;' and an 
examination of the published parish registers entirely con- 
firms this view.' It is hard, therefore, to understand the 

LTh« Sngllflh Clark of the peace kaop? the rocordflof Che quarter nesAlDna and In 
a messare oorronpiuids to thecooittf cloTk id the United Slates i cf. Howabd, LotoX 
Cbiul. Bat., I. 315. 

tBuKM. FaritiL Raffuleri, Si. 'Watbm, FarUh Hegittcntg Engla^nA^ 17. 

•The ngistraCioD for the period ottlio aet la leryrnll ia Hovbdes, T'he Aevifter 
Bv^tt . ... of the Calh. and Met. Church of ChriUe of CnnE.. SB. G9: Haboebibdh, 



following curious Btatement by a contemporary writer who 
is clearly no admirer of Cromwell.' Referring to certain 
"biilfl of mortality" for Romsey in Hampshire and Tiverton 
in DeTonehire,' he remarks "that in the years 164S and 
1649, being the time when the people of England did moBt 



The Begitten of the Par 
ReeitttT of BunuaUrin-l 
Btgiilert, I, S. then are i 
thoy are n 



Bttfter 



h of Calverlg, U, IIT-St; Statsbt, Tha PaHtk 
i7-lM. Id PsiLUMOUi's Qtoiaterthire Pariiih 
> ttiT 1S^S4 and (or Bevsral rears belore, whUe 
Bdlweb'b PariiA Begitler* of St. Mar 



Grcgorg in lite Cttg of York. II, 7S-87, havs a rail record both beloni and arter 1660. 
The same is traa of CowpsK'a Bootae of Bcghler t/ (he Pa-rith of St. Peter in Canttr- 
biLry. 89-82. tor the period ia*0-«0: while before IS« there are fewer entries, and after 
16S0 a HiBch loss cvmjilBte record. Id Sandebb's Begiitert of Eatlham, Chahirc 
T5-U, the raoord begina in 1651 after aD iDtsrval at tea tsbis; bat his Beguterii^ 
BebingUm, Covntg Ckatcr, 12S, shov a blank for the leara lS!il-5$. BaikiI.ifi^'8 
Beeitltn of St. Chad, SaddtUK/rth, sapplemoDt, tSO-^ I41-I9j and the Beguler Booke 
i)f rmTlebye iuxta Ormhou, lB5-flB, are fall sod terj' iatereatiM- Compare the othei 
reglBlars DBmDd id BibtloBiaphical Note S, showiog a tev entries eaob Tear. 

' JOBN GaADKT, Wuhiral a-nd Political Obtcrvationt (Sd ed., Oiford, 160$). 15S, 
IGR (Appeodii). For ealliog mr attention to this passage 1 am indebted to the 
IdndnesB ol Professor Charles H. Hall. In the "lotrodDction" to his edition of 
PBm'a Eeononiie WritingM (Cambridge, ItWS), I. mi* ff., liiT ff., Im H., majrbe 
found an accoant of Graant's life and work^ 

l"The Table of the Parish of TiTBiUm" (OaADKT, NatHral and 
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resent the horrid Parricide of his late Sacred Majesty, 
.... there were but nine weddings .... in the same 
places, when there were ordinarily between 30 and 40 per 
Annum: and but 10, when there were ordinarily .... 
between CO and 60. And it may also be observed that 
something of this black murther appeared in the years 1643 
and 1C44 when the Civil war was at the highest, but the 
contrary [in the] years 1654, 1655, etc., to prevent the new 
way of Marriage then imposed upon the people." Just how 
the increase in the number of weddings recorded in the years 
1654—58 may be explained as due to a desire "to prevent the 
new way of Marriage," we are not informed. It cannot be 
inferred that people hurried to get married in anticipation 
of the new law, for it was put in force the nest month after 
its passage; nor that through zeal they married more rapidly 
according to the Book of Common Prayer, in defiance of the 
new civil forms, although in some cases the religious cele- 
bration may Lave been still employed. But it is useless to 
speculate as to the sense of the passage. The statistical tables 
for the two parishes submitted by this writer afford very 
strong evidence that the apparent increase in the number of 
weddings is mainly due to the fact that the records were 
better kept. It will be noticed that there ia a corresponding 
rise in the number of christenings and burials; and this fact 
can scarcely be accounted for by assuming that people 
hastened to get bom or to die through opposition to an 
ordinance of the Barebone'a Parliament. After the Kestora- 
tion there is a decided falling off in the registration. 

The great success of this early attempt at reform in 
matrimonial administration cannot, however, be thoroughly 
appreciated unless one rejects that throughout the ages the 
matter of registration had been shamefully neglected and 
the record books recklessly destroyed. Their custody being 
"frequently committed to ignorant parish clerks, who had 



no idea of their atility beyond their being occasionally the 
means of patting a shilling into their pockets for furnishing 
extracts;" and "at other times being under the superin- 
tendence of an incumbent, either forgetful, careless, or 
negligent, the result has necessarily been that many 
registers are miserably defective." ' This judgment applies 
to the times following the Commonwealth as well as to the 
period falling between 153S and the act of 1653.' 

Many specimens of the marriage records of the Common- 
wealth have been discovered, representing each phase of 
procedure.' Of these the following entry of the marriage of 
Oliver Cromwell's daughter, taken by Waters from the regis- 
ter of St. Martin's in the Fields, may serve as an example: 

"These are to certifie whom it may conceme, that accord- 
ing to a late Act of Parliament .... Publication was made 
in the publique meeting place, in the Parish Church of the 
parish of Martins in the Fields in the county of Middlesex, 
upon three several Lord's Days, at the close of (he morning 
exercise, namely, upon the XXV. day of October MDCLVII., 
as alsoe upon the I, and VIII, day of November following, 

' Binui. Parith Regittert. W; cf. Watebb. Pariih Seaitteri of Enotajid. 10. 11. 

together. Often the record b go ureloBsIr msde aa to be ol little Talua. eTsa when 
out eatinlj illegible. Thus at St. Ewn, the " pHriahioners n^ftisiiig to allow Gs. per 
■UBiim for keeping B register, there was DODB kept for the years lS1S-S-7."oicept two 
entries: Bdkh, up. rU., 41. The clerk of Plangar, Leicestershire, made cua of the 
registration book (or wrapping patier: and BOBN giiaa matij other gimilar iUustro- 






itnd.. I 



period which I ham seea are 

ita Omhoa (Canterbury, ltS». 

are written in EDRlish. The 

a the change. Is in LaUn, as if 



p. 359 ff., I 
■ The most Interesting published records of i 
thooe contained in ths Stgitler Booke of IneMtifr i 
cnendJDg from March 13. ISM. to Ha; 3, ie». Tho; 

apprDpr>atel> to mark the retara of the ancien r^irime. Eitraots from Tarinus 
mcords will be found also in BtiBH, op. c<(.,3S.2e. S2. U. IM ff.: nod of thetieaareral 
are reproduced bj Fbudbkbo, EhoKhUetning. 3?I. 328. Sea also BeporU of Iht Bitl. 
MantucriptM OmHUslon. Y, »4 (Par. ReKtstrsr, Hendlesham, BuHulk, ISM-SI); 
SaUtamd 9«erta,Sd series, m, SOS. 301: 3d aeries, V, S3a (from WiLUNSON'a Hisl. 
q<Ue PameUat Ckureft <^ Sumlp, t^m); 3d seriex, I. 2:!Si OrntlmanU Slaoatlnt. 
Uy (ITU). S. ciTiDg a oertifleale of a marriage at Stratflald Snye. SouthampUm, 
OMdbar 1. UH. It is printed in Jbattrbikin. Briilai and BridaU, U, 68. W, uiiIk. 
CompM tha ngiaten otted in BibUogcapbical Mots X. 
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of a mftrriage agreed npon between the Honorable Robert 
Kich of Andrew's Holborn, and the Right Honorable the 
Lady Frances CromweU, of Martins in the Fields, in the 
county of Middlesex. All which was fully performed acc<xd- 
ing to the Act without exception. 

"In witneBB whereof I have hereunto eet my hand the 
IX. day of November, MDCLVII. 

William Williams. 
Register of the Parish of Martins in the Fields." 

Then follows this entry "in the hand of Henry Scobell" 
who was doubtless the officiating magistrate:' 

"Married, XI. Novemb., MDCLVII, in the presence of 
His Highness the Lord Protector, the Right Honble. the 
Earls of Warwick and Newport, Robert Lord Birch, the 
Lord Strickland, and many other."' 

Sometimes the entries are fuller in details, and more 
ingenious in orthography. Here is one from the register 
of "Inglebye iuxta Grenhow": 

"George Middleton of the Parish of Carleton huabandma, 
son of William Middleton of the same parish husbandman 
& Isabell Easebie of Green-howe in the parish of Inglebye 
spinster daughter of Isabel! Easbie of the said Greenhowe; 
having agreed to be married did deliver to me Willia 
Boweston of Inglebie aforesaid parish Register of the said 
Inglebie their names sirnames additions and places of 
aboade, & the same of their parents likewise in writeing 
upon the 19th of ffebrnarie 1654. which was published in 
the publick meeting place of the said Inglebye commonly 
called the Church or chappell upon the 25th of febniarie 
and the -ith & 11th of March 1654 at the Close of the 
morning exercise by me William Boweston Register. 

lameDt nnlil 1SAS. and cumnilar at tbe 



ISenrg SoobeU was clerk lo tlio Pafliameo 
illections of AcU and Ordlaajicea " of the revol 

tWATEsx.Ofi. cit., 16, 17; BnKH. op. rif.. ISO; q 
note; and Jeatpoeboh, op, cit., II, 72, 73, Dota. 
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"And the eaid George Middleton & Isabell Easbie 
expressed their conset unto Marriage by the words of the 
Act before George Marwood Esquire one of the Justices of 
the peace of the Conntie of York & were by the said 
Justice declared to be husband & wife the 13th of March 

Geo: Marwood."' 
Each of the two documents jast presented, it will be 
noticed, ooneiBts of two parts: the certificate of the register 
to the magistrate; and the magistrate's entry in the register 
book after the ceremony has been performed. The following 
is an example of the marriage certificate which by the act the 
justice ia to deliver to the parties, when required, to be filed 
by them with the comity clerk of the peace, if they see fit: 
"Fforasmuch as I, having received a certificatt of the date 
of the siij of this month, under the hand and seate of Owen 
Perkins, Gent., Register of the consolidated Churches of 
Mathry, that Publicacon was made of an intencon of marriage 
three lord's days thenbefore in the said parish Church 
between Phillip Harry and Ann Harry, if not anything 
objected to the contrary. These are therefore at the desire 
of the Said parties to certify all whome it may concern, that 
according to the Act of Parliament for marriages, the Said 
Phillip and Anne this present day came before me, and tak- 
ing each other by the hand did plainly and distinctly pro- 
nounce the words in the said Acte mencoed to be prononnced 
by tbem, And thereupon, according to the said Acte, I pro- 
nounce them to be husband and wife. Given under my hand 
and eeale the ffourteenth day of July, 1655 

Thomas Davis."' 

■ Regttler Booke of Ingl^vt luxta OrenAow, li. 

>Wnf« and Queria, 2d aeries. I1I(IS57), 308,301. For another OBrtlBeuM o( the 
nme kind, oC n marriage pabliabed la the market-place, sea Omlleman'i Magatine 
(1784), Si oboqDDtad by FaiEDBEea. op. fit.,X!7,33, Date; and other eismples mar 
befoand iu SxHTtcsi'a Pariih Reffittenof Ea^t^lam,^6.BotB•, andjBAnwod'a JUid- 
aiaex Countg Becordt, III, 'eo. 
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The law of 1653, it thus appears, constitntee a singularly 
important episode in the social and religious history of Eng- 
land, It remained in force, with a modification in 165t>, 
during the seven years preceding the fall of the Common- 
wealth, and called forth the fierce opposition and hatred of 
the royalist party. It was ridiculed by the pamphleteer' and 
satirized by the poet' Every proviaion drew forth a sneer. 

iTho cmtpat of oontroTerslol litaratnre on (bis snbjootmny hsTa been great, u 
FRtBDBHRo {op, cit., SS n. I) gog^sts; but tho number of pamphlela preeerred does 
not seem to be latga. Id the TBlnablB eolleetlon of the Sntro Librarr. containing 
Arlyersry possible qnestioD debalad at ttis time, 
•a tho ciiil-marringe lav. One of these. 
i-ocecdiTiD* {^ Farliarnent. Dublishes the 
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, S&. Doatalns tbe fnlloviDg, qaotfld also by Bubn 
, II, 71. 75). and FusDBBea (op. cU.. 320) : 
Uaking Marriages And tbe Crying Tbem in the 



Now Jnal as 'twas in Bator 
The Qoldeo Age is rotumoi 
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I Indecent stanus.l 

Bo all iDOonunodlties wunld be prerented 
And everr one voDJd bold them contented, 
And all dobntea io Marriage voald cease 
When things were done by Jostlce of Peaoe- 

S 
Besides each tbiag woald fall ont tight 
And that old Proverb bo veriflod by't 
That Marriage nod Hauglog both together 
Wbon Joslioo shall ha»e disposing of aitbar. 

(Two stantas with ludecaut reterenoaa.] 
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Marriage ia made a "traffic" because published in the market- 
place; "matrimony and hanging" join hands before the same 
jostice; and the "lay register" comes in for his fall share of 
abuse. "Levellers and phanaticks," sadly complains one 
writer, "blush not at their own rushing into other men's 
offices, — a bold but witless Justice of y" Peace, makes his 
neighbouring mimaters cyphers, whilst he forceth j" King's 
subjects (quite against the graine) to elect and he to confirm 
a mere layman in the office of Parish Register — Proh pudor 
frotUi enim, nulla Jides."' The recorder of Cirencester in 
Gloucestershire charges the lack of entries for several years 
to the account of the act passed by the "Rump," the "said 
Parliament .... consisting of Anabaptiate and Independ- 
ents;"' while in 1659, the clerical register of Christ's 
Chorch, Hants, spitefully declares that "marylnge by job- 
ticee, election of registers by Parishioners, and the use of 
ruling elders, first came into fashion in the time of rebellion, 
onder that monster of nature and bludy tyrant, Oliver 
Cromwell,"* 

On the other hand the principles of this measure found a 
mighty champion in Milton, in whose writings, says Fried- 
berg, the religious tendencies of hia party were molded al- 
most into a "scientific system."* The following extract from 
"The likeliest means to remove Hirelings out of the Church" 



T*u well ordaio'd thei should be no mora 
In Ghorehea and ChiipaLB then om before 
Since tor it Id S«riptn» va bate eisispla 



Uosntime Ood blmse the Fsrlinment 

In tnakuiK this Act bo hoDestl^ meBnt 

Of thoM good marriaffos God blease the brwd 

And God blosae us all, lor was neter more need," 
tWoonoN, Line.; Bvun, Pariih Bcgitlert.Xa.l. 'Bcwi, op. ejt, IM, 

'Ibid.. 181. See similar eiamplosin Watbbs, Parith BegitUrt inE>vlawt, «, IV. 



IB intemting ■» ep ifcw o iiia g the TJevs of &e Tinlrniiiihiiili, 
■hawing thai thej w en groaaded ■{■)■ the fand^DMfed 
pnndplM of (^ E^iieb ewtoa: 

"As Cdt nisrriaees, thsl miiusteTs shovU ncddls vtth 
them, a* acA — wfHfwi or legitimate Tithoot their eebht a - 
tioB, I find no groand in Bcriptnre catber at p t ceep t or 
example. Likeliest it is (whic^ our SeUen hath well 
obeerred L H, c 58, ox. Eh.) that in imttaHnm al hnthm 
prieats, who ««re wont at nuptials to nae manj ritea and 
oeraoioiuea, and eqwdaDj, jodging it wonld be profitrfil^ 
and the increoee of tbor aothority, not to be speetalofs otdj 
in bosmeaa of aoch ooncemmmt to the Ufe of man, thev 
insinuated that msmage was not bolj without their benedic- 
tion, and for the better ooloor, made it a Bacrametit ; being 
of itaelf a aril ordinance, a boose hold ccKitnct, a thing 
indifferent and free to the whole race of tDankind, not as 
religions, bat as men: beet, indeed, twdertaken to religious 
ends, and, as the apostle ssith. I Cor. TIL, 'in the Lord.' 
Yet not therefore Invalid or onholy without a minister and 
his pretended neceeEarj- hallowing, more than any other act, 
enterprise, or contract of civil life, which ought ail to be 
done also in the Lord and to his glory : all which, no lees 
than marriage, were by the cunning of priests heretofore, as 
material to their profit, transacted at the altar. Oar dinnea 
deny it to be a sacrament; yet retained the oelebrstion, till 
prudently a Ute parliament reoorered the civil liberty of 
marriage from their encroachment, and transferred the 
ratifying and registering thereof from the csponical shop 
to the proper cognizance of civil msgistratee.*" 

iHa.TW.FntWorlaiBotin.Wti.tn.ll.S. Hiu mAw* ecatais* m nriia ot 
diietuaioiu nn Buriacs aad diniiiBB. vhich tocBtlm sabodj all tbs leanuDc which 
thePnritu ocmld prodoea ia toppott nl his theories; Stie Doctnne awl DiiapUite 



MlhoD doe* not uv^ksm i ii e— (ha /or 
op. tit.,tB, Dote]. Ia hb ** Bipoaitiaia on PlaoH ot Scrt[i*im irhjf 
dace " < Worit, IH, M-W. anal i—>-A*—ii>f the definitkHu girau b] 



After the Restoration, though not expressly repealed, the 
act of Cromwell was at once superseded by the laws in force 
before the Kevolution. The more revengeful faction of the 
royalists even strove to have all marriages contracted under 
the act made null and void. But a proposition so monstrous 
could not prevail; and a statute legalizing civil marriages 
was passed during the first year of Charles II.' 

II, FLEET MABBIAGE8 AND THE BABDWIOKB ACT, ITS* 
In order to understand the cumulative influences which 
finally in the middle of the eighteenth century produced the 
next English statute prescribing a definite form for mar- 
riages, it will be necessary to point out the anomalies of the 
old system which during the period between the BestoratioD 
and that time led to abuses of a most startling character. 
Previous to the reign of William III. only spiritual 
punishment had been imposed for secret marriages; but 
under that monarch begins a aeries of acts which, though 
cbieBy intended as revenue measures, in effect prescribed 
also temporal penalties. The first of these statutes' was 
that of 1694 which imposed on all marriages a direct tax, 
graduated according to the rank of the parties. To facilitate 
the enforcement of the law the clergy were required to keep 
registers to which the tax collectors should have access. 
But there were certain churches which had long claimed to 
be exempt from the episcopal visitations, and therefore they 

be prodnon ooe of his own. " Uarrlase." he atjs, " U a dirice iusCJtalioD, joluiDS 
mui and vomaa is a love Stlj disponed Co Ibo heliis sod oomfurts ut domSBtlD liTe." 
BathereJecUthedcwtTiuBortbaFalheraiiDd Daii(UiislathatDiarrlsgsiaii"rened]'.'' 
The " internal Fonn and bouI of this relstioa is eoujiigal Iots aruiing 1mm a mataal 
fltoesB to the SdbI caasea of wedlock, help and societT In Rilisloiu. cItU. and 
dotaeitio conisTsation. which luclnden aa an infarioi and the fulfllUuv ut DBtnral 
dMirsi vidspuciflcal iaereBse."— Ibid.,S*S. 

112 C.n..e. Si: Slalulaal Large, lU.U. CT. FUBDEGBO. op. cit.. S30. It Is 
•nrlons tosee Asbton. The Fleet; Itt Bitier. Pruon. and Marriaoe* (Loodoa, ISBB). 
IS, taterring to this act as designed marolr to legaliia common law or pilrate 
mairlwes betura witnesses, makiov no menUan whslent of the act of 1463, 

■ G and 6 W. III., c. ZI : ataiutf at Large. III. S»-6Z. 



now claimed to be free from the ojjeration of the statute 
which had only made the marriage bnsineBS of their incam- 
bents more profitable by removing competition.' A sapple- 
mentary act was therefore passed in the following year,' 
inclndiDg such places and requiring that all marriages 
should be solemnized only after publication of banns or 
obtaining the bishop's license, under penalty of one hundred 
ponnds for the first and three years' suspension from office 
for the second violation of the law by any clergyman.' But 
even this measure was inadequate. It had not been fore- 
seen that there were clergymen not comprehended under the 
titles "parsons, vicars, and curates" enumerated in the 
statute. These were actually benefited by the act.* By 
connivance on the part of the regular clergy such ministers 
were able to evade the law. They "do substitute and 
employ," runs the act of 1696, "and knowingly and wit- 
tingly suffer and permit, diverse other Ministers to marry 
great Numbers of Persons in their respective Churches and 
Chapels without Publication of Banna or Licensee of mar* 
riage first had and obtained; many of which Ministers so 
substituted, employed, permitted and suffered to marry, as 
aforesaid, have no Benefices or settled Habitations, and are 
poor and indigent, and cannot easily be discovered and con- 
victed of the Offences aforesaid: And whereas Ministers, 

1 It ahonld be ramomberod that evan in oiiso o( the eocrot or irresnlaf msf riagBg 
the prlBBt often officUtsd. ThegroatoblectwutoaToid pnbtioltf. Hence ah urobra 
vblcb wers or olaimed to be free from tbe TisltsUona or oversight of ths bishop 
allotnd marriage without bauos or liofiosB. Thii became a IncratiTs Boaroe of 
Tetetiue. For eiample. la tbs charoh ol St. James, Dalie'a Place, betvesa IflU and 
Uai, about fartT thousand marriagea were thna celebrated; and many were oele- 
btatod at Tcinitj Minoioai Bvbh, Fleet iIaTTiafia,Z-i; Idtm, Pariih BeffiMan,Uei 
PkikdbeBO. EhenhUtttune- 3ffi-3ti. ty, also Jbaffsbson'B chapter on " Prisoos and 
'Lanlera' Charcbes." inBrida and Bridatt. 11, llS-Zl. 

>« and 7 W. til., c. fl, SS2: Btatutet at Largt, III. 37a Cf. Hahmick. Mar- 
riage LaiB of Enoland, Id; also JBArrsSSON'B chapter on " Taxes on CeUbaoi," 
op. cit.. n. 7B ff., and Ul S.. 167 (T. 

■VloIatioDS of the Inw did not, however, inralldats the marriage: Lkoxi, 
Eagland in tilt lath Century, t, SH. 

• qr. jKxrrREsoN, op. at., n, 168, IBB. 



being in Prison for Debt or otherwise, do marry in the Baid 
Prisons, many Persons resorting thither for the FnrposeB 
aforesaid, and in other Places for Lucre and Gain to tbem- 
flelvee,'" therefore the one hundred pounds' penalty pre- 
scribed in the former statute is extended to these cases,' 
and a fine of ten pounds is imposed on every man married 
without banns or license. 

The last paragraph of the above quotation is interesting 
as being perhaps the first statutory reference to the cele- 
brated "Fleet" marriages, which constitute one of the meet 
astonishing chapters that the history of ecclesiastical admin- 
istration can produce. The Fleet, as is well known, was 
the prison in which formerly all prisoners for debt from 
the entire kingdom were, or conld demand to be, confined. 
On account of the scant accommodation for the vast number 
congregated there, it became customary to allow those who 
conld give security for appearance in the prison when sum- 
moned to take private lodgings or set up a private estab- 
lishment anywhere within the "rales of liberties" of the 
Fleet — a portion of London of considerable area and well 
defined limits.' The Fleet had a chapel with a regular 
chaplain of its own, who sometimes eked out his income 
through fees for fraudulent and clandestine marriages.' But 

iBitiaat Irom 7 and 8 W. UI.. c. X: Slatula at Largt, III. 122. 

i " BdI this panally was not rBncwed at each TiotatioD of tha act, and ths oflander 

time be carried on his profeaaioD wichont molsstiitioa. made at least MD 1. or SOD 1. 
Bnd then trsqaeoCly abscoaded."— LscKi, Hill, of Eng, in the IMh (^ntuiy. 1. 313; 
^. BuBN, Fleet JUaTTiagai, S. 

•For full dsUUa as to tha historr of the Fleet, see Abdtoh, TlkeFlail: IIm RictT, 
Priton, aitd Marriaga, especially Z33 S., 231 ft.. S31 B. "The tales of liberties o( this 
oomprebend all LudgBte-HiU to the Old Baitey on the north side, and to the Cook- 
alley on the south ; both sides of the Old Bailor to Flcet-Uae ; all Floet'laDe sod the 
east-side of the marcltet. trom Fleot-laDe to Ludgate Hill."— Haikison. New and 
VnitteT«itBltl.o/L<n,donlLor.dan.me).n.Ul: Fubdbebq, 33S n.4. Cf.alaoJKAM- 



%: A»wros,op.cil.,Sia.3Si;Ttaa. The Kiu>tTied.NlZ. Them 
married people after pub licatloD of boDnsintbeiruwnchapela 
id doubtless some ol the woddioes before tbein »ete entitvlip 
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here were confined nmong others many clergymen, some of 
whom made a regular business of celebrating marriagee ; 
and they had to comj>ete with other parsons, often disrepa- 
table men, perhaps deprived of their places or benefices for 
misconduct, who took up their abode in the precincts of the 
Fleet to gain a living from the disgraceful traffic in matri- 
mony. Even laymen may have songht a share in the profits ; 
and these, like the others, did not fail to wear the priestly 
"cassock, gown, and bands,"' in order to impose upon the 
unwary. The ceremony was not performed in church, but 
in the private rooms of the parson. Often an office or 
marriage shop was opened and a big sign-board hong out 
announcing the business and commending the quality of 
service rendered within,' while standing advertisements were 
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respectable. Snch was probablj the nmrriago 

IliatreBS BsbblafitDIi nn var\j as 1613: Bcbn, □;: 

Teoo, op.tit., 19S. But JD thessehapelsas vellHBODtuI tbem clsodestins i 

were solemnized. Horo is an einmple Irom tbe Oriaiiuil Wctkly Journal of Sept. 28, 

1719: "One Mr^. Anne Leigh, sn heicoEiB of SXC. peranODm sod £8000. revjj cuh, 

baling benu decuied Bwaf from her friends ia Bnckingbamsbire, sad married at Ihe 

Fleet chapel against borcoasont; we bear the Lord Chief Justice Piatt hath Issued 

ont bis warrant (or apprehending tbe BUtbora of this contciiaaco, who had used the 

ymuwiady sobatbaronaly.lhatsbeQQw lyea Bpoeobless."— Bnas, op. ci(., 7 n.B; alio 

AiBTON, i^.cil., S3S, 33S. Celebration in the Flwt chapel, not elsewhere, was pot an 

end to bj tba act ot 10 Adub, e. IS. Cf. HaioDck, The Marriage Late . 
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.se somebody would bavadone it, if 1 had not Never hod 



also kept in the newspapers. The following notice of his 
buBineBB by parson Lando is quoted by Friedberg from the 
Daily Advertiser, 1749: 

"MarriageB with a Licence, Certificate and a Crown Stamp, 
at a G-uinea, at the New Chapel, next door to the China Shop, 
near Fleet Bridge, London, by a regnlar bred Clergyman, 
and not by a Fleet Parson as ie insinuated in the public 
papers', and that the Town may bee freed mistakes, no 
Clergyman being a prisoner in the Kules of the Fleet dare 
marry ; and to obviate all doubts, this chapel is not in the 
verge of the Fleet, but kept by a Gentleman who was lately 
Chaplain on board one of his Majesty's men-of-war, and like- 
wise has gloriously distinguished himself in defence of his 
King and Country, and is above committing those little 
mean actions that some men impose on people, being deter- 
mined to have every think conducted with the utmost decency 
and regularity, such as Bhall be always supported in law and 
equity.'" 

Pennant, in his Account of London, written "at the end 
of the last century," gives U8 a realistic picture of the Fleet 
parson. "In walking along the street, in my youth, on the 
aide next to the prison, I have often been tempted by the 
question, Sir, will you be pleased to walk in and be married T 
Along this most lawless space was hung up the frequent sign 
of a male and female hand conjoined, with, Marriages per- 
formed within, written beneath. A dirty fellow invited you 
in. The parson was seen walking before his shop; a squalid 
profligate figoro, clad in tattered plaid night gown, with a 

> bmeBoa in mf life. I hnia had little petty cnrBolea aboat £30 or £30 por rear. I 
don't da it tor lucre or gaia, 

■'Courf— YoD might haTa eipo 
Imtfoa'd do le^9 projadlcs to joat 
pnbllc: aDdtbescDUeneDoI tbaja 
yOD."— Gden, op. ci(.,ES; Abbton, o 

JaATIDBBON, op. CI J,, II, 152. 

■ FBiEDBua, op. cil.,3Ui ijiioted >1» br AasTOK, ap.cil., 3S9{ and Bums, op. 
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fiery face, and readj to conple jon for a dram of gin, or roll 
of tobacco."' 

MoreoYer, various tavema, for the sake of the profit de- 
rived from the feativitiea connected with weddings, kept 
aalaried Fleet parsona or others in their employ and made 
announcement of this eictra accommodation also by a sign 
containing the businesslihe inscription: "Marriages per- 
formed here," ' Literally thousands of marriages were cele- 
brated by Fleet parsons every year. A single priest, John 
Gainham,' between the years 1709 and 1740, during which 
be was confined, " solemnized " thirty-six thousand marriages, 
though he had many competitors,' Not only the Fleet pris- 

ipKKNANT, Some ^ceotint of London (3d od., 1793), 'iSit Abhion, op. eit., lU; 
&Uo In BiiHH, op. cit., 16, doM. 

'LscEr, Enff. in tsth Centurji, I. !i-3],- BuKK. op. ciL.tli Pbiedbzko. oji. cU., SU. 
nho qnolflB tbs lolluirui« trora the Weekly Jimrnal, 1TS3, Jano SS: "SeTeral of ths 
■boTe msntioDed brandT-inea and TlDtnalera keep olergymen in their hoaaoa at 20 
BbilllDgs ler week eacb. bit or miss, bat lu roportsd that noo there will stoop to no 
anch low coadjtlons, but makea at least SOO ponads per anuum ot Dirtnltf -jobs nftar 
that muiuer." C/. abo Teoo, The Knot Tied, ZOS, note, fur the same eitrkct. 

• John Oalnbam. tbe "wr^echod parson," as ho is treqOBQtlr colled in theooD- 
temporarr newspapers, rejoiced in tbe niKnifleaut title or " Bishop ot Hell." Wbeo 
asked bjr an sdTooate wbstber he was " not ashamed to come and own a clandeatina 
marriage in tbe face of a oonrt ot Justico," he blandly replied: Video mdioro, da- 
rn the " MominK Walk, »■, ITBl " CBumx, Paritk 



le compared with similar lines reprinted by A 
re lead mj wand'rinutoolBtepsDOwt tbe F 






Bt Cbeeks. 
Wllb noae ot pnrple bue, high eminent 
And BqolDting leerioK looks, now strike the Bjre. 
B-sb-p ol Hell, once in tbe precincts call'd 
Renown 'd lor making tboaghtlosa Contracts, hara 
He reign'd In btoatod reeling majesty 
And passed In Sottlsbness and Smoke bi« time— 
BflTer'd bj (lint adorers, and tbe tribe 
Who pass in bravU. lewd Jests, and drink, thoit dftJB, 
SODI of low, Kroreling riot ood dobaoch. 
Here Cleric gravo from Orford readj standi 
Obsequious to oonoliide Che Qurdian koot, 
Bntwin'd bcTond all dianolntionsnrai 
A Beg'lar this from Cambridge; both alike 
Id artfal Strata^m Co tjre tbe ncxwe, 
While women ' Do jon want the Pereonl' crj." 
• OnGalQhamseeBnEir. J>artjh Regitteri,lS-'i,lX: idem. Fleet liarriaeee.iasat 

itBTos.Tl>ef1ext.M*-a: FeiedbeeO. SAeicAd'enufv, 339, 310; JuAmiaon, Bridei 

and Bridalt. II, 131. 
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oners and the lower classes of the city, bnt many persons of 
noble titles and illustrious names are enumerated among 
their customers.' The question naturally arises: What were 
the causes oE this singular phenomenon? There were several 
inducements to the patronage of Fleet parsons, chief of which 
were the superior cheapness Euid avoidance of publicity.* 
Smaller fees and no banns were required. Besides parental 
consent, which was indispensable for minors in regular mar- 
riages, was unnecessary in the Fleet. Moreover, it was a 
popular error of the times that a woman by marriage ceased 
to be liable for debts previously contracted." 

1 LaoXT, op. «(., I. SS:. Sea the einmplea In Peisdbesi). op. cit.. U3, aitraeted 
from BnsH. fleet tlarriaoa. M ff. ; jBAmxsoH, op- cit., II, 171, tTi; aod AlBTOH, 
op. eii.. m, 361. 3B7. Eteti Lurd ChsneeUor EUeamere and Sir Edward Coka. Chief 
JiuUce of EnglaDd. had ooDtraoted ■eorotmarria^s: PuEDBCBO, op. eil.. Ml ; citlnc 
Haoqcub, Treattte of Marriogt, Dirorce, Ac. (LondoD, 1860), «. 

IThero Menu to hate bseii macb dislike for the pnbtloitr of buuu even os the 
part ot tbe arlslocreei' : sea the letter ot Boraao Walpote to Henir SeTOunir Coawaf , 
Mar U, 11U, Letten. 11. SS4-M; PBIEDBIBG. Ehachliamne.UZ; idan, OtMBhiiMt do- 
OtBilelte. IS; Fbi. ComideratUm* on .... CUiTUlalin* Marrioffa.S. 

> " Therstors tben were in the Fleet a Dumber of men who placed thenuelTBa at 
the diapossl uf (emaie priumers for marriage; as Armatroog. irho. wltbln toiuMea 
months, married tour vomen, and. as aa eDtrf in the regieter reads. recaiTed ai^t 
aliilliiun 'for histroahlo.'"— F»iKOHKKO,£AeKMieininfl,S*2. GU.I.T, Some Oaiuid- 
eratiom upon Claiulatine Uarnaoa (London. 17«l|, 11-lS. appaars to bellere that 
womsD coald thos escape their debts. Cf, Norton, Die Frmien in fnplond (Berlin, 
la»),!67: andBaas. FItel Uarriaott.la. 

With this should be compared the oompanloa error that a man ii not liable for 
his bride's debts if he takes her onlr In faer "emock" or "Bhlft": Bd>m, FarUh 
Regitcrt, KS. ISI, note : Abhtoh, Tlte Fltet, SBS, m ; idtm. Social Li/t in the Btiim tf 
<iiuat Annr, a : and tortber notioea of "smook marrlagea" in BbAITD, Fotmlar Alt- 
tUfWitiei, in. 20fi. SO: ffrta and Qiteria. Ist series. VI. US, Ul ; Til. 17, M; Tmo, 
The Knot Titd. 199-301: Wood, The Wetlding Day, lis, US; and Bu>CLirrH, TKa 
Parith ReoiMlcrt of St. Chad, Baddlieorth, 58. 

"Another error, common amonsBt the lower ordan. is, that a man mar lawfoUf 
•ell his wife to another, provided hedeliver bar over with a baiter about her neek.— 

the Biecntloo. * While we la; bare (New ¥ork. A. D. i^M}, » circnmatanoe happened 
which I thought eitremeljEinpilar. One day. a matefactor was to ba executed on a 
■nlloWB, btit with a condition that if any wotnaa, bavins nothlns on but her ahllt. 
manied the man under the gsllowa, his life waa to be aaved. Tbi* eitraordinarjr 
privilege was elaimed, a woman presented herself, and the marriage oaramoDT was 

formed' ILi/f ctf OulandaA Eituiano. vol, il. p. ZIl),— If this took place, oar 
I American eoniins must have jDmbled the two popular errors togetber."~BOKa. 
< ParUt Sepiatfr*. 151, note. Cy. Ba*iii>. op. eit,. III. S19; also BAiBiaaiOH, Obwenia- 

uoH Our Ancient Btaluta, t7S. who traces the error to the ■ooiant rl<ht ot the 

nan to " appeal " for murder ol her busbend. 
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As a matter of conrae, frightful abuseB grew out of this 
BjTstem. Registers were kept, but they were often falsified 
and were of little value as evidence. False oaths by the 
score were taken by parsons.' Young girls were abducted 
and carried before some clerical scoundrel of the Fleet and 
forcibly married for the sake of the fees.' Persons were 
enticed by "plyers" or touts' into ale-houses, made drunk, 
and married while in this condition.' Of course, now and 
then a case of unusual flagrancy attracted the attention of 
the public, and the criminalH were brought to justice. Bat 
it is a sad tommentarj on the moral dobasement and utter 
formalism of the English church during the first half of the 
eighteenth century that no serious attempt seems to have 
been made to deprive these monsters of their priestly char- 
acter. The existing civil laws were powerless to remedy the 
evil. The Fleet parson could practically bid them defiance,' 
In the lively words of Friedberg, "what couid befall him 
according to existing legislation? Ought the bishop to 

> Uarrlages wcro often Bntodated (son eBpscikUy tho oaM of John MottrBm. ITIT: 
BOKN, fleet MajTioffet, U,n. aate; Ahbton. The fleet. il3, 341: Friedbbeo, £fce- 
■rklieaunff, SSI ; Teoo. The Knot Tied. 204) i sod lalae oatha wore oomman. Tbe 
notorious puBon Walter Wyatt comiilaiDS that " it a Clark or plyor Calls a lye, roa 
most Toflch it to be B9 true as y* Qospel ; and if diepnted. 700 most afBrm witb aa 
oath to y< trath of a downright danuialila falsehood.— Virtus landatnr A alffet,"— 
Bdik. op. cU., 1 \ AsH-rov, op. cit., 3S7. Tbo Gmb atreet Journal, Jul}- SO. ITS. sars: 
"On BatnrdB; last a Fleet parson was eoovicted before Sir Rio. Brocas o( tortr-thr«a 
oaths, (□□ the iDlormation of a plyar for weddiDgs there) for which a warrant waa 
sranted to loTjr 41. (U. on the goods of the said pamon ; but, upon applicBtion to bla 
Worship, he was pleased to remit It. per oath; upon which the plyor swore be would 
swear no more against an; man ajKHi the lllie occasion, flndinit be ooold ret Dothing 
bjit."— BnBN, op. cif.. To. 1; also in Asbton, op. ci(., 388. 

'la lem James Campbell, brother of the Dtike of Argrle, earned to be abdactad 
and then married Mrs. Whartoa. For managing tbia sbdnctton Sir John Johnston 
was executed at Tyburn : this case la in Reporla of tht Hatorical ManvMcripit Octfift. 
miubin. V, S80, XIU, App. V, in. Cf. ibid., IV, 345, for a case of abdoetloo in 



3 0a the toutorplyorsooBnRN. op. cit.l, pa$nmi Asbton. op. ciC. 331, IBS 
3», Xt \ JBAmsBOH, op. cit.. II. Hi. 14S. 

HjBCKT.Ent/.inS8tli,Cent..l,Sie; FUKuBsaa, op. cif..33B, note. 

'OccasioDally someone was committed tor complicity In procuring Fleet 
riages: see cases in Abutoh, op. cit.. 37V, 380; and at least one Fleet marriage 
declared illegal: General Evening Fott. June 11. "15: Abhtob. op. cil.. SO. 
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remove him from office ? That had already occurred when he 
was dragged from his iiving to prison. Ought his spiritual 
superior to have him locked np? He was already a priBoner, 
Should he be mulcted in a snm of money? He had none."' 
There were also other places in which the aame irregu- 
larities existed.' Among these were Tybvim, the Tower,' 
the King's Bench prison, and a chapel in Mayfair, In the 
latter place Kev. Alexander Keith, whom Horace Walpole 
styles the "marriage broker,'" performed each year on the 
average six thousand marriages, while in the neighboring 
church of St. Anne only fifty regular contracts were solem- 
nized. We can easily credit the statement that he derived 
therefrom a "very bishopric of revenue. "' When finally 
the Hardwicke act put an end to his traffic, he declared, with 
many oaths, that he would not be outdone by the bishops, 
but would buy a piece of ground and "under-bury them."" 
Keith himself has left behind what Ashton thinks is a "plain 
anvamished tale" of Fleet marriages. In a pamphlet written 
at the time Lord Hardwicke's act was under discussion he 
says : "As I have married many thousands, and, consequently, 
have on these occasions seen the humour of the lower class 
of people, I have often asked the married pair how long 
they had been acquainted; they would reply, some more, 
some less, but the generality did not exceed the acquaintance 
of a week, some only of a day, half a day, etc Another 

I FUSDBEBO. op. fit,. 337. See similar remu-ka In QalLT, Contidcrationi upon 
Clandettine Mamaoa. 'i&. Z». 

I Seethe neoiea of seTaral ptaces in Bdkh, Farith fietniter*, 14S. 

■ I^nd hsd pat no Bod to thsss irregoliir marriaBes Id tba Toirer. At bii trial 
inlM4lie«astorlhi9B«iuBduf interferiuswith popular libertj'. and ably dafsaded 
himielf bt showiDs the legality of his actioDt JurraEAOS, op. cit., II, U6. IIT; 
BnN, op. cil.. U5 o. Z. 

> Lettert of Horace ITalpale. 11.337 (Letter to Georgo Uontaga. Esq.). 

»Lbcbi, Bng. 'n UtA Cmt.. I. &31; Fbiedbkbo, op. eil.,W: Kmobt, filtl. qf 
£nOlaiid.Y,ia6; c/. Bvws. Fleet Marriage*. H3. 

'Letltrt of Horace Watpole, U. 337; BuiM. op. ciL. la, note; Lobd Ujibob, 
HM. of Xneland (New York, ISU], H, 280. On Kallh KO BDkH. op. tU., 1U>45; 
jKirFsnON. op. cil.. tl. Ifig ff. 
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iDconTenience which will arise tmm this Act will be, that the 
expence' of being married will be so great, that few of the 
lower class of people can afford; for I have often heard a 
Flete parson say, that many hare come to be manied when 
thej hare hot half-a-crown in their pockets, and sixpence to 
bay a pot of beer, and for which they have pawned some of 
their cloaths. .... I remember onoe on a time, I was at a 
pablic house at Badcliffe, which was then Foil of Sailore and 
their girls, there was fiddling, piping, ^i^ing, and eating; 
at length one of the tars starts np" and swore he would "be 
married jost now," with a rongli jesL "The joke took, and 
in less than two hoars ten conpte set ont for the Flete. I 
staid their return. They retnmed in coaches ; five women 
in each coach; the tars, eome running before, others riding 
on the coach bos, and otheis behind. The Cavalcade bong 
over, the conples went np into an apper room, wbsre tbey 
concluded the evening with great jollity. The next time I 
went that way, I called on my landlord and asked him con- 
cerning this marriage adventure: he at first staled at me, 
bnt, recollecting, he said those things were so frequent, that 
he hardly took any notice of them ; for, added be, it is a 
common thing, when a fleet comes in, to have two or three 
hundred marriageA in a week's time, among the saikneL"' 

1 Kdt Ika 1^ s*a rauMtad with Aa 1 




■W Bi tm t , XT, B; ^. iN*, a. 
iSam'a « itn * wii •■ lb .^<( >Wr 

[Tov. n* riMC. «& »(: aln IB B 



Several other interesting descriptions of these disgraceful 
"operations" have been handed down. Snch are the sprightly 
verses entitled the "Banter's Wedding;'" and especially the 
realistic acconut of the abdnction of her friend given by an 
Bnonymona writer in the Grub Street Journal for January 
15, 1735.' But the most eloquent testimony of all is afforded 
by the Fleet registers, many of which are still preserved,' 
The notes appended to the entries are at once amusing and 
very suggestive. The following examples are selected from 
Bum: 

"N, B. they had Hv** together 4 years as man and wife: 
they were so vile as to ask for a Certifycate to be antidated." 

"Quarrelsome people." 

"N. B. they wanted an antidate from 45 to 41." 

"N. B. Both y" man and woman were exceeding vile in 
their behaviour." 

"N. B. the woman was big w*** child, and they wanted a 
Certifycate antidated; and because it was not comply'd with, 
they were abusive w'*' a Witness." 

"N. B. the person belonging to y" house aloud me only 
2* out of 8'." 

"Had a noise fonre hours abont the money." 

*'N. B. stole a silver spoon." 

"Stole my cloathes brush." 

"The person who was with them I believe knew it to be 
a made marriage." 

"Her eyes very black, and he beat about y* face very 
muck" 

I Tbia " po«m." In twantj eight-Una stkuas, is giTeD fay AaaTON, op. cU., SN-Tl 



• On the piesorTBtioD of the Fleet registsra see Asbtok. op, elL, ffiS-SS : Ecruf, 
<!p. «(«,. M H,; Bakhick. iKamooe Laur. II, 12; and Whitaeeb, Id the ComkiU 
Maoatine. Usj, 1M1, B]r S and 4 Vict,, c. 92, the Fleet and Uajteir rerlsters. twaWe 
buxlred books of Turlona ■!»». >re deposited in the office of the registrar-general 
•t Somerset Hoase (HaiODck, op. dt.. 12). 
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"The woman ran aeraes Lad^te Hill in li*r ehift, 10*."' 
"N. B. A coftcbmaQ came and ires half mBiried, and 
won'd give bat 3* 6'^ and went off." ' 

Long before the middle of the eigfatsMith centoiy it is 
verj clear there was erring need of thoroogbgoing reform 
in the marriage hiws of Eoglaod. To the sorriving dift- 
taden aziring in mediseTal theory had come new aaee of 
more modem growth. For, beeidee the shameful ineiga- 
laritHA ot the Fleet, clandestine contracts, either thiDOgfa 
the help of ^'hedge paraonB'" or else by simple agreement 
of the parties, illegal bnt not invalid, were still freely prac- 
ticed thronghont the kingdom. From 1666 onward daring 
the seventeenth and eighteenth centuries efforts were re- 
peatedly made to provide a remedy by legislation; bnt no 
bill succeeded is passing both booses c^ Parliament.* The 

I Aa oaaifla ot the " mock " BaiTiao: M* p. Ul D. S. aboVB. 
■Par thBM ^Ltrlaa ■•■ BcKS, Fonak Ktfi^m, ia>-5S; tad lb«« u* muf 
othen in Idat, flal JfarriivB, a C 

• Sn the chmoloa el tktam bil 



IZ, AppL n, M-M: XL AppL n, n 

B. nw AiitdaCilknaUut "Datwitb«t«iidiii«aIlimnskBa hrlaw 
KKS li»« .... baea cluidaMiiislj BUriad witkaat a 
irnciilar BAirups have beco ^ ' ~ ~ 
be in Uh pcnntf of anj 500. bellv B 

»aiTT . . . . oc to make a 

^al contract of an^ kind whataoenr;^* exeapt Iha fatiutr or pxardiao 

Te giren oonHt in writi&c auntnJ bi tvo eradftil* vitarsea at Uw least. 

iboiJ be present and o«umtin« tbereto." under pcboUt of imlUt; of tbe 

After tha deaih of tatlwr and Bnther. the mna ranrictioD is pot npoa 

act! of nalai tmdar ei^fat««i and famaJefl nndiir fonrteab witbofU Iba 

1 coniwDt. " If any gnaidian dull be priir to anj sach preteDded nar. 

I dull lose " all hii right, title, and int<'r«t to tlie ciuiod) of anr meh 

■Bd ~ahall alio forfeit obo uolri] of bU whde estale. both real and 

'mm In If to Ifaa kinc and the other to tbe infor 

Mrrant (ball auikje anr proteodad marriace or ma 

tha idiildmi or popila ot hii or bai BiOieat dorinc tbeit miDoritr. and in 

■ . i> br tlii* act daelarad to ba . . . . null and (Did." saeh 

thtBay 

or anr narriac* wtetaoarer chereof ibe buuu had not 
lav. shall be adjadtred drprind 
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legislation of William and Anne, already referred to, proved 
an eDcooragement rather than a hindrance to clandestine 
nnions. The rivalry of the prisons, "lawless" churches, and 
the regular Fleet chaplain was thns removed; conviction for 
breach of the statutes was rendered exceedingly difficult; 
and the increased espense cansed by the tax upon licenses 
favored the business of parsons who were ready to "solem- 
nize" marriages at low rates and without troublesome or 
costly conditions.' Even the notorious cases of Haagen 
Swendsen in 1702 and "Beau" FeJldJng ia 1706, though 
calling sharp attention of the public to the frightful 
dangers lurking in the matrimonial laws, were not enough 
to quicken the conscience of the nation.' A timely edition 
of Dr. Gallj's sensible book* in 1750 did something to 

had Bt tima ot aueb offsoca or at aor time afCer." PergoDBtioff a prisst In BDch 
oosea is oonetitnted falonr without beaaflt of ciersy. pimi^ihabJo by death. For 
Tiolatios thi act la the issue ot a lleense, tho oQeudar shall lortalt his offlca and Iw 
JDCapable ot holding office in ohnrch or state. The bill ol 1091 is very Blmilar in its 

■ The btU results ot theaa blundering statatei are tIbotodsIt staled by 
JeUtrMOs, Brlda and Brutali. II. 161 ft,. 130 B.. U. The eQocta ot 7 and S W. 
III., wore oapooially bad. Before its oaactmoDt "it was in the power ot any rogue 
married at a taTSm-weddlng to iDtorm aRelnst the offlclatlug clorKjmaii, withnnt 
rendering himself liable to pouishment tor his part in the irregrilai transaetioQ. 
Any clerk or other pe nan who assisted at a maritago withoDt lioeuse or banns, oonld 
also with impODitT turn informer againHt the lawless priest i" but by placing a pen- 
alty oa all tbeao persons "the mouths ot indiridnala who were best unaiifled and 
Diost likely bo give ooDolnslieendenoe against the peccant eleigy man " were closed: 
ibid., 170, 171. 

IFor these caMs see HowEU., Stole TViali. XIV. SSS ff., 13^11. The facts are 
mumnariied by Fbibdbebo. Bhrachiicauna, 31t-4G. The case ot " Barbara late 
DalcheSB ot Cleavatand " against Felldiog, with much concerning FeildlDg's other 
•dTBDtare*, may be tooiul in duet u/ Divoret for Senerat Cotua (London, ITtS), 
Blopement with heiresses Is discusssd by Abhtoh, Serial L^e in the Reim of Qnem 
Atme, I, iS B. Of Haagea SwendMU. " who was. in 1702. conficted and execnted tor 
dealing tin. Bawlins." ha says: "Nowadays, hewonld have bean nnhebitatingly 
acquitted, even if he bad ever been presented, as there was no real caae against him, 
and Un. Bawlins married him of her own free will." 

Li the Report of I'm Rotai Cominuiion. MWI. ixl>xxlll. It is estimated that one- 
third ot all tbe marriagea in the eighteenth centory were "irrogulari" whereas. 
Bfter 183*. when the mlniitors of aU denominations could Bolemniu, lrr(«nlatlty 
became a "stigma," the number of anoh oantracts now{U)et| being in the ratio ot 

itai/no. 

•QALLT.Some C[)nridwaJioTu upon CfandertineMorriooa (2d od.. London, 17»), 
The flnt edition ol this work appeared in 1730. It is strong OTidenoe of the slow 
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throQgh the Lords, the bishops even yielding their assent. 
But in the Commons it came to its final passage on Jnne 6, 
1753, only after a long and stormy contest. The press and 
the people pa]*ticipated in the excitement;' and the tenacity 
of the old cnstom of private esponsals is shown by the fact 
that the large majority of the latter were opposed to the 
meaBnre, though this may in part be accounted for on 
the ground of its intolerance toward the dissenters. In 
the lower honse the bill was ably supported by Attorney- 
General Ryder, Lord Barrington, the Earl of Hillsborough, 
Solicitor -General Murray, and by Mr. John Bond whose 
speech is remarkable for its strong argument and sober 
common-sense. Most prominent on the other side were Mr. 
Nugent, Colonel George Haldane, Charles Townsheod, and, 
in particular, Henry Fox who in 1744 had himself contracted 
a clandestine marriage in the Fleet with the daughter of the 
Duke of Richmond.' Another bitter antagonist of the bill 
was Horace Walpole, "two members of whose family were 
known to have entered matrimony by uncanomcal wedlock, 
and one of whose nieces, several years after the enactment of 
Lord Hardwicke's Marriage Bill, became the bride of the moat 
famons Fleet marriage on record.'" The arguments in sup- 

IFot craitaiiiporar} discosulatis Btw Oentteman'i Muoatint, XX III, 30B, tOO, US, 
US,S»; XXIV, 115: XSV.21:!: JfonlAtvS(n>ieu. XII. Ulff..U8-ia [notices of Tuioiu 
pvnphletB inclndlDK some b; Dr. Stobbms) ; •&>''.. XIII. 93%, 3H S.: XVI, 371; 
XXZII,a3; XL,Z%425-S6. Compara Fuedhbui. fAacAIuuunir.KlD.I. whositM 
tba titlea of KTeral pamphlflts rolatiDg to the act,- Uadah, rhelwiU*or<(.n.SMIO. 
"ouDDtmBDUc>QarBTaatliIiili"a( it "wlthont indigDation." beunsB it "itrtkw 
at ■ dlTloe institution." 

■ BcBV. Fieri Uarriaga, 16; Tkoo, Tht End Tjat.20e. For the dsbataa In the 
ComBUNUMsCouBSTT, ParIiamnUariF&uIorir,XV.S-8S; atid oompue the noaUent 
■Dklfni br Fbikdbebo, Bliackliemne, aS0-S2 -. also HfULics WAt.FOi.B, LrUen, n, 
»t«: idem, Utmoinof Ororot Il.,I,Sai-ta; BnBH, fonik K(VJi(er*.3a.IS: Idon, 
neA Marriaoa, itS..Z:-3l (autire SMoantot LordOrlordqnoted); Lbcki. Cnff. in 
lgtkOaU..I,l3B: idem, Deoiacrac^ aiuli:.<Ier(v, II,I7(-T7; SPBHCEB WALrOLH. 0M: 
q^ffnp., rV.BS, 70; {lnioot, Su(. q^fnff., V.WS; Lobd UaHon. BU.o/ Kne., II. 2tD- 
g£; Eamkici. MaTriagt Law, 12.13: and Oppbv HBIH. " Die VnrbiindtiuigflD dea £d8. 
PtrliunanU ILber EinftUmiDg der ClTJI.Eha," ZKR., I. 9 ft.. It. 1&, Z»-a. 

» JeAITSSSOH, Brida and Bridali, H. 1S3. 174, 175, DoM. Boial marrineM vara 
lu>t eomDretiendod bgrtbeHardwiclieBct; bence Icregnlni marriBsei of rorol p«aooa 
went still \eg<H. On Seplombnr 6, 1708, in ■ manaioo in Pall Mall. Maria. CtmotoH- 
DoWDOer of WatdmaTO. niece of Horace WolpotcoontrBOtcd a olsnilaBtine marrlasB, 




The bin, it m srged, provides an eSective remedy Eur the 
eriL This remedj ta pttbKeity ; and it can be secured onlj 
bj fffFVn^ banns or license, vith parental consent, foIlowEd 
by ■ solemn poUie celebrstko at the proper time and place, 
the absolute eooditioa of a ralid marriage. The practical 
BDCceas of saeh a sy¥tem is proved by reference to Datcfa 
experience. For the law of Holland is even stricter than 
tbe proposed measore. "In Holland," eays Ur. Bond, "a 
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marrtatta wan dKland Issil I 
JtArmmom, ea " Two Bojtl Huriai 

■ All Uw •owDdmenU "mndeaigtied to *aTaTato tbs oersioa •hiefaUi 
Ue« had tnaeniTed tor a meanrs (bat appeand to them an attempt to depriTe thsm 

Uieimfj from ths mialortona o( ptvautore ■od iBipnidt!nt matiimonj Ths 

malu objiiel ul tha bill was, in the Drat iutance. to abolish the law of matiimonial 
piiHK>utrnct thionitbout the kiocilom." Therefore Eenir Fni, to render 
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regular proclamation of bazms . ... ia so necesaary, that a 
marriage without it is absolotely void, without any decree 
or sentence of any court for declaring it bo;" and after 
pnblication the parties mast be "married in the church or 
chapel of the religion' to which they belong; neither of 
which can be dispensed with bnt by the snpreme court of 
Holland with respect to the nobility, or by the anpreme 
magistrate of their city with reepect to the other inhabitants; 
so that .... no license can be granted, either as to the 
proclamation of banns, or as to not being married at church, 
by any ecclesiastical court whatsoever.'" Nor does the state 
overstep its proper authority when a marriage is rendered 
void for neglect to observe its prescribed forms. No violence 
is thus done to the "sanctity" of the marriage bond; for the 
canonical doctrine of the sacramental or indissoluble nature 
of matrimony is not sustained by an appeal either to history 
or to common-sense.' "I think it is ridiculous to say," 
declares one speaker, "that infanta ahall have a power, when 
they come of age, to avoid and annul every contract they 
made, while under age, without the consent of their parents 
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making lu free with the laws of Qod 
iDd Beckford Ubid.. SZ, 83). On the 
Other Bide, the Earl of HllUboroadbaaks whether 0*811 the "Tulgarean bsliero, that 
there is aDythiOR sacred id a coremno; performed la a little room of ah ole-hooM in 
the Fleet, and by a proSiRata elBrgrmaa whom they see all in r«gs. swearing lilie a 
trooper and liiggliog abont what bo i« to have for hla trooble, and half dnuilc at the 
Ttti7 time be is performiov the ceremony." 




or gaardiRiiB, and ;et if vritboat consent of father or mother, 
or guardian, they dispoBe of themeelves and ererj thing that 
belongs to them in marriage whilst onder age, they ehall 
have no power to avoid that contract when they come of age, 
let it be never bo fraodulent, pemiciona or iofamoos. Thia 
JB adding a sanctity to the marriage contract, which is 
inconsistent with the good of every society, and with the 
happiness of mankind in general" ' 

On the other Bide, every merit claimed for the bill by ita 
friends is changed into a faolt. The evil of secret espoasals 
is minimized or oven denied. Charles Townahend, whose 
argument is singnlarly forced and snperficial, boldly asserts 
that "clandestine marriages cannot properly in themselves 
be called a public evil, and aa they are of different kinds, 
they ongbt to have a different consideration." There are, he 
says, four varieties. Those that are equal both aa to rank 
and fortune *'cannot be called a public evil, because they are 
generally the most happy, and such as parents ought to 
approve of, and would approve of, if not governed by some 

whim or caprice As to those that are nneqnal with 

respect to fortune, they are so far from being a public evil, 
that they are a public benefit, because they serve to disperse 
the wealth of the kingdom through the whole body of the 
people, and to prevent the accumulating and monopolizing it 
into a few hands; which is an advantage to every society, 
especially a free and trading society. The same may be 
said of clandestine marriages that are unequal both as to 
rank and fortune," for they are still more leveling in their 
effects; as when "a lord of good estate" marries "a taylor's 
or a shoemaker's daughter of good character, though not 

' Sjiloi. In CoBBnr. Inc. cit., fl, 1. Cf. tbs spsech of Lord Bairinffton. ibid,. 
n, IS. vho think* tho BUM lu much jmtiflcnl ia mitilriDg that a marrioco to be 
valid iIibII depend apoa tha obsomnca ot certnia proscribed tonns, as It 1b in 
demaadlus that a leKSllr binding oath shall bs takaa bnroro duly anthorbed 
pormnB. TheH arsomsnta an aritlaiaed b]r Nosent (tbid..S.S) and br BDckfoid 
{ibid.,ie,t3). 
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worth a groat," or a "lady of quality, entitled to a good 
estate," marrieB such a man's sou who ia honorable bat poor. 
Such marriageB are a public blessing. "Nay I will go far- 
ther," he adds, "such marriages seldom, if ever, bring shame 
or misery upon the contracting parties," Only the secret 
marriages which are properly called "scandalous and infa- 
mous" are a public evil; such as are entered into between a 
gentleman of character and an abandoned woman, or between 
a reputable lady and "a notorious rogue or common sharper." 
But "how rarely do such infamous marriages happen, espe- 
cially with respect to those under age."' In fact, throughout 
the argument of the opposition every change is rung on the 
objection that the bill is aristocratic and plutocratic in its 
motive. Elopement, even through the connivance of a Fleet 
parson, is practically elevated into the chief security of 
democracy and the necessary safety-valve of human passion, 
Should the bill pass and the advantage of secretly contract- 
ing a valid marriage be thus taken away, the nobility "will 
in a great measure secure alt the great heiresses in the king- 
dom to those of their own body. An old miser, even of the 
lowest birth, is generally ambitious of having his only daugh- 
ter married to a lord, and a guardian has generally some 
selfish view, or some interest to serve, by getting his rich 
ward married to the eldest son of some duke, marquiss, or 
earl ; so that when a young commoner makes his addresses 
to a rich heiress, he has no friend but his superior merit, and 
that little deity called love," whose counsel, but for the pro- 
posed law, she may harken to in tender youth, but whose 
influence over her decreases "as she increases in years; for 
by the time she comes of age, pride and ambition seize poa- 
sessiou of her heart likewise;" so that as a result hereafter, if 
the biU pass, "no commoner will ever marry a rich heiress, 
unlesB his father be a minister of state, nor will a peer's 

iTownshend, in CobbeTT, Ux. cII., SI -53. 
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eldest son many the dangliter of a commoner, onleea sbe be 
a rich heiresa." ' Furthermore, cloee iatennarrying among 
the rich and noble will caose d^eneration. " What sort of 
breed their offepring vill be, we maj easily judge: if the 
goat, the gravel, the pox, and madness are always to wed 
together, what a hopefnl generation of qnality and rich com- 
moners shall we have amongst as." Then, too, a social caste 
will be developed in England, such as the distinction between 
noblesse and roturiers abroad, especially in France, where 
the marriages of the "quality" are something like those of 
"sovereign princes: the bride and bridegroom sometimes 
have never seen one another, till they meet to be married;" 
hence in that ooontry gallantry baa taken the place of "oon- 
jogal love and fidelity,"' Nay, the atniater effecta of the 
proposed meaeore in this regard are not exhausted even by 
this dark prophecy. Coming to the rescue, another ingeo- 
ions logician shows conclusively that through the increase of 
wealth, which means political power, the lords, following the 
Venetian example, may overmaster the commooB, subvert 
the free constitution, and set up a despotic oligarchy in its 
place.' 

But the obstacles placed by the bill in the way of free 
wedlock will have still other disastrous conseqaences. 
Marriage will be discouraged among the lower orders, 
particolarly the indnstrions poor, while at the same time 
immorality through illicit unions will be vastly increased. 
The state will thns snffer through the check put npon the 

'TbeblU is to bria« Dpon the people all thefaerila "that raj jooDglord, ortha 
yoTiaif rich AQnire, f onooth. ma; titA be lodDced to marrr his mothBr's maid, or % 
DBighbunrins farniei's daUBht«r. who msT probably malie him ■ b«ltcl «ifs and roo- 
der bim mors happr, thiD if he bad married tbe ricbpst heiress in the kiosdoaii or 
that TonDg miss mtj out ma awa; with her father's footman, who may main her a 
better hnsband, thaa any loid or rieh squini she. or erSD ber father, amid have 
chofian." Such marriages "are rather ao advantaso than • pr«JQdioe totheOMD- 
rnnoitj."— Nasaat,iD CoBBBTT. Iuc.cil.,9): ^. Foi, tfrid.. 71. 

>Kiig«nt,iDCoBBKTT, k«.cil.,li,18; c/.tbeFimilararsameotnt Fos,tMd.,a,M. 

iHaldaae.iaCoBBKTT. Ik. ciC. 33-39: (/. Towssheod. tAid.,Sl. 
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grovrth of its beet population.' For the bill not only places 
tyraouical power in the hands of parents or guardians by 
making their consent necessary to a valid marriage,' but 
passionate lovers even when of full age will not wait for the 
publication of banns, while the poor will be unable to pay 
for a license.' The propoBed law, according to Haldane, 
will really prove a sort of prohibition of marriage with 
aspect to all our poorer sort of people, because it will 
■ender the solemuizatioo of that ceremony so tedious and 
troublesome, or ho expensive, that many of them will chuse 
;o live single, or agree to live together without any marriage 
at all. We know how averse our people generally are to a 
proclamation of banns, even in the present method, when in 
any of our holiday weeks the whole may be performed, and 
the loving couple made happy . ... in three or four days; 
how much more averse, then, will they be in this way of 
marrying, when they must give a week's notice before the 

iThis Brsnmiint U alw osad br a wiiCei in the Uonthly Rmiae. XL, tSS, tS8. who 
makes a violent attaok oa tbfl bill: "Sir Eubert Walpols" Isdeotared to be "Che 
fint fool of a BtaCeaman who thought a kingdom mieht be too popolooa " (*!B). 

among tbe poor most be promoted at kU baanrds. Ereu tba jadlclall j eotorcod 
marriages batweon wanohoa and their nlaclBiiC aeducors are hlasBinas which be 
tsara the bill ni 11 put an end to; CQBarrT,op.cil.,Xy,li. WiLh these cooceits of 
the opposiCioD Dompare the Bound lievB of the Earl u( HilUboroush (ibid., 63); 
" Foor Berraots and labourers .... are bat too apt to mu Into matrimony, before 
thoj have eoDsidorod how thojr are to support either themwltea or their children 

■ great nnmber of children born, bat upon having alwajra a great DDmber well 
bronght np, and innred from their infancy to labour and industry." Eswntially 
modem oploions are likewise eipreoBed by Ur. Bond : " For as to those rash and 
IncoDsidarate marriages .... between two pour creatures, Boraetimes before tboy 
bare got clothes to their backs" or a lodging or moaua of Eupport, "I think they 
ought all. if it were poesible, to be preTented." Fleet marrlaiteB. he bellevea, have 
propagated "beggars, roguas. and the most abandoned sort of prosti totes;" and he 
appeab to the stricter laws of Holland which have oot chocked the growth of on 
IndnatriouB population : ibid,, 46, (7. 

3A writer in the JVonlJtlv fieview, SU. 115, Epeaks of the -minor's inalieDabla 
right to marriage as tbe proper remedy for chastity." 

'According to Ur. Baldano. banns are required by the bill " In order to render 
licenses necessary: and tbe only use ot a license I take to bo that of putting moaey 
into the pockets of our olergynicn or some of their offleer8."—CoBBBTT, op. cit,. XV, 
10. On the too high cost of Uoonsos cf, Townbukkd, ibid., S7, 58; and Fox, iftid., 10. 
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batms can be first proclaimed, and after that must wait above 
three weeks before the proclamation .... can be finished 
and the marriage ceremony performed?" The natural 
result will be the increase of sexnal vice." Townshend pre- 
sents a similar argument, though some of his forebodings 
were fully justified by future events. The bill instead of 
preventing polygamy — by which he means bigamy — will 
encourage it; "for it prescribes so many formalities for 
rendering a marriage good and valid in law, that a cunning 
fellow will always take care to have somb of them omitted," 
so that he cannot be convicted of a breach of the statute. 
Marriage will still be difficult of proof ; and by encouraging 
false promises of marriage the bill sets a cruel snare for the 
feet of the innocent,' '"As the law now stands, it a treacher- 
ous young fellow ehonld refuse to perform such a promise, 
the yonng woman who trusted to it may sue him in an 
ecclesiastical court, where she may put him on his oath, and 
if he confesses the promise, or she can otherwise prove it, 
he must either marry her, or be imprisoned npon the writ 
lie eitcommunicato aipiendo." But under the proposed act 
"she can have no rehef: the statute of frands and perjuries 
will be a bar to her action at common law, unless she has 
been so cautions as to take a promise in writing; even then, 
if he was under age, his nonage will be a bar to her action; 
and snppose him of age"— and here the distinguished mem- 
ber of the House of Commons takes a tone which like a 
flush reveals the political torpor of the English people and 
of the Whig oligarchy of George II, — "she must submit to 

1 Haldano. in Cobbbtt. Ioc. ci't.. XI. Ha cwDlinaes: " tn mr Diiinion thecettalu 
eoaseqaeiiDe will bo Chat ot rendoririK commati wliciria; as (raqODDt nmontr Iba 
lawpi sort of people, as It is now among tbow of the bettor sort; niid moltitadsa of 
veachea !□ a11 parts of the coautrj. whea they And thAf canaot ^t hoabandflqcoord- 
IngUi law, will Bet np the trade : bo that the BiU ought really to becallpd a Bill for 
theiDcreowi of foraicatioD in this kinttdaiii."— fbitl.. 39. C/. the similar ugiuiieata 
of Nii«eat(iM<l,.lT,lS),Towi]ebend {ibid., &S. SS), Foi {ibid., llt-TO). aaa Backfoid 
(ibid., tost). 
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have a price put upon her honor and virtue by a jury of 
tradesmen, few of whom are aecuBtomed to deal in that 
commodity." But, with Colonel Haldane, be believes, of 
all the evil consequences of the act "that of preventing 
marriage and promoting fornication among our industrious 
poor will be most pernicious."' Yet how simple would be 
the proper remedy' for the defects of the present marriage 
laws! 

In coucluding the summary of this debate, singularly 
illustrative of the imaginary evila so often conjured up 
against reform measures, the deep-seated prejudice of the 
English people to publicity in matrimonial engagements 
should bo noted. It seems that in 1753, as well as in 1653 
and 1836, the open procedure prescribed by the law gave a 
certain shock to popular sentiment. "It is a peculiar phe- 
nomenon," says Friodberg, "that the English nation, whose 
whole political system is interpenetrated by the principle of 
publicity, should look upon publicity in the formation of 
marriage as positively improper; that it should regard the 
publication of banns .... as an unjustifiable violation of 
modesty.'" In this spirit Horace Walpole, ridiculing the 
Hardwicke act, writes to Hon. Seymour Conway: "It is well 
yon are married. How would my lady A— have liked to 
be asked in a parish-church for three Sundays r unning ? 
I really believe she would have worn her weeds forever, 
rather than have passed through so impudent a ceremony."* 



iTowuBhend, Id Cobbbtt, Ioc, cil,, HZ-ii. 

iBaniu and liosnw are nanccesaacr : while clai 
" sonndttloua or inlmooiis " varialy are 30 oniaiporWnt i 
Bigaaij and tbe bardshlpB siiaiug la difflcnllj 4>l |ir 
alleged, br a [aw mereli proTidiog tor prupor registratla 



lestice marriages of Uia 
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il may bo rgmedied. It Is 
I and making it a mle that 
tbe "legitjmaoj of ahitdran shoold noror ba qoostiimad. altar thadaath ol their 
parenU who lived tOKBthnr aa bosbaod and wife, and wsrs generall]' lepntsd to ba 
■o."— TowoeheDd, iu Cobbbtt. toe. dL, W, SO. qf. the similar plan of Haldane, 
ibid., to, (I. 

■FUGOBEKO, <!aKMi.McitcrCimUJte,!0,lJ. 

• HoBACK WALPOi.a, Letlen, U, 3W-B6: foBBBTT, oji. ei(., SV, 3!, 31. 



According to Mr. Nngent, "it la certain, that proclamation 
of batUB and a public marriage is against the genius and 
nature of our people ; it shocks the modest; of a young girl 
to have it proclaimed through the parish, that she is going 
to be married; and a young fellow does not like to be exposed 
BO long beforehand to the jeers of all his companions."' In 
tact, without defending banns as an ideal institution, one 
cannot help reBecting that the Enal triumph of civil marriage 
has already done something to overcome the false delicacy 
touching human sexual relations and responsibilities, whose 
survival in modem society is nevertheless still a senoos 
hindrance to rational education. 

By the statute of 1753,' whose origin has now been con- 
sidered, all marriages, save those of Quakers and Jews or 
those of members of the royal family, are to be celebrated 
only after publication of banns or license, and only during 
the canonical hours' in an Anglican church or chapel where 
"banns of matrimony have been usually published," and 
before au Anglican clergyman. To solemnize marrisge in 
any other manner or in any other place, or without banns 
except by special license of the archbishop, is punished with 
fourteen years' transiwrtation, and the marriage is declared 
void. Two or more witnesses must be present. The clergy 
are required to keep registers, and the falsifying or destroy- 
ing the same is punished by death. In the case of banns 

■Nugant, IiiCoBBirTT,Ioc.cif.,ie, QT. the citnots from tbsSepottol the "Uu> 
r<Bgs LavB Commbsion," law. la HaHhick, Marriage Lain, 3S4 H., where the itud». 
qnscy of batms and Lhs pupulu dislUie ol them lie meutioDed, 

■ Tho Bot of SB Geo. 11., o. 33. For the text, Bee PicsEBDia*a Statiittt at Large. 
SSI, 12^30; EtAns, Statutf, 1, 155-0). For analysis and disonasloii of its provlsloiu 
booBdbN {B,.), EccletioMtical Law, II, t33i RliJtMlcI, Marriage LaM<,li-U>; Ora>t, 
Marriaae and Family Sttatiom, 9, IZ-IS: Basx (J. S.], Paritlt Rtioiitert, ai, 33; 
BlackbtoNb, OnnmeiUarte*, I,US,UOi rT,lG3i Leoby, £np. in isth Cau., I, iSl-40i 
idem, DemocTocs and Liberlv. 11,171, 178 ff.; Taewell-Lanohkaii, Eng. Contl. HM., 
750iCAiiFBBLL,mancell>)r>,VI,2a2; Hai, Oaiul.HMl..Il,3Si; FaiED8BBa,0adlicAte 
<lerCfvilrlit,M,ni idem, EltfcMiemng, 3SS-W; Orresaeiit, " Veiiet EiiJahraae 
dar Civil'£ha in Bag.," ZKR., I, »-lI. 



the express consent of parent or guardian for the marriage 
of minorB is not required. Such a marriage is legal when 
dissent has not been expressed.* But in the case of license 
the marriage of a minor — not being a widow or a widower 
— without the consent of parent or guardian is absolutely 
void.' Furthermore, the act declares that peiBons convicted 
of solemnizing "matrimony in prisons and other places with- 
out publication of banns or license" shall be judged guilty of 
felony and sentenced to fourteen years' transportation, while 
the marriages so soiemniaed are absolutely null and void. 
Precontracts are likewise abolished, "In no case whatso- 
ever shall any suit or proceeding be had in any ecclesiastical 
court in order to compel a celebration of marriage in facie 
eccfcsmp, by reason of any contract .... whether per rerfea 
de praesenli or per verba defuturo." 

The general effect of the Hardwicke act was undoubtedly 
good. Publicity was secured. "It destroyed the infamous 
trade of the Fleet Prison and Mayfair parsons;' it enforced 

iQf.B.MaaciK.ilaTTiaeeLaH!,lS. Compute Saxbr, A Vindicafion of the Pav?er 
cfaoeirtvtoanToUtlheilarriaiietofMinon (!TH), 2ff.. who nnawera the ■rtnuoants 
of Btebbivo in the vorka menCJODed In Blblic«raphiCBl Nets X. This U Importut 
Id traeiiiBtbe tlso of sound QpiDiona raganliaR (he proper sphero of social oonttol; 
■ad with it miif be read to ndTaatasa Salmon, Critical £nn|i CORCeriuni; Jtarriai/t, 
E0ff. On the ecclesiastical taw as to cunsent to tha marriage of mioDrs see Pothtkb, 
Doctrine and practice of IheEcc. Courli.ZSff.i aod in this conueotloa may also be 
fsad CooKI. Report qf tlie Care qf Homer affainit Llddiard upon .... Coiitetit nee. 
tellemar.iffitkaa.iliTUH-tdMadon.lWO). 

'The olauaa of the «cl proiiding for liDsnse is Tigoroosly attacked bj Fbt, Con- 
nderationt on the Act. 7 IT., who daclores that " it gina tlbortr I'or a little muDeyl to 
rBTire Clandestine Harriages." On the Bpirltnal Inw as to license compare ToiN- 
TEB, Doctrine and Practice of the Ecc. Courte. 21 S. 
nltooktiffeet on Uarah 33, 17Mj i 
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41 did a roarioB good buslnesB. The Gcnlleman'i Uagaiiae. 

o'eloek 45 ooupU were married at Mr. Koith'a chapel, aud whan thej- ceased. near 100 
pair had beeo joined together; two meo being oanstantir and cloeely eaiplnjfed iu 
flllins Dp licenses for that parpose." See Keith's appeal lor cbaillr. becaaso the 
act had reduced him "from a great Degree of Afflnence" to "eDoba deplurabla 
mate of mlserj in the Fleet FilBun." iu Abhton. The Fleet. 9». Xb. 

Clandeatine oootracts, howevoc, were out entirely pot an end to by the Hard- 
wicke act. In the Savoy chapel Dr. John Wilkinson and bis reprosenUitiTes solem- 
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m rapalar pnbbc adefaratkm alter oomplianoe with certain 
praliiiiiiiaiT fonii&,^ md it eBtablialied the principle of 
pKrental cxaiamt ^as cridenoed by oath in case of a 
ImBMk aad by tiie a h a w io e of any ezpreaBion of dissent 
in tbe ca» of bauw;^ and ^from this date verbal con- 
tracts of BiatfiiDcmT o ea DPd to haTe any KinHing effect in 
Ei^rla&d; acJ«niitioii oonld not be enforced, and damages 
for bi^MK^ of pKHuse* reiooi'eiable by action, became the 
odIt Belief in such oaaas.^^ 



ni. TEX HLBSBPT EBGLKH LAW 

Tber^ n^eRk bove^na-, serious defects in the act of 1753. 
It was ooBcieiTed in a qpirit of bigoted intolerance toward 
Boman Catholics and all dtssenters — save only Jews and 
Qoskers — who wei>^ &nB foitsed i^ainst their consciences 
to acccfA the litas of the established church; and the law 
was fxr too rigid in matteis of detail The harsh treatment 
of dissmters is all the more remarkable because "their 
priTileg^« were abridged'* by the act; for preyions to 1753 
theT had been at lihertr to celebrate their marriages in 
their own chapels, without sobmitting to the ritual of the 
^ church/' ' It is significant that in the report of debates 
on the measure collected in the PcurUcumenkury History not 
a single voice seems to be raised in favor of the general 



xkixsi mAxxT huadircb of marn«rKi cocitnu? to U»e proriskms of Uie law; bat these 
VYTC. of co«ir«ap, aUioimt'lj Tv\hi : Jsjuftkskw, l^ruie* amd BridaU^ H. 192-32; Bukh, 
rUri If arrwex. ISBMl. Btira U is ^Tnc\r wb«Q 1»« says (19) '* there does not appear 
to Lar^ b««ra az:j clax»%i(t$tiae mamaiTK^ ** at the Satxij "* until after the Marriage Act.** 
Such a marria^ ux^k placv th^^re in ISd^ Uzxi^T date of June li^in that year, W.Moiuie, 
Master of ih^ Sarv^y. vrites to I>ord Cobham. whosv grandchild and ward was a 
partT :o this oontracu that he Las ** CK>sif erred with ArrhK of Canterbory oonoeminff 
Mr. Bi^cce, the chaplain c^ the Saroy whi> peTformed the marriage. Bicse said he 
thoo^t he mi^t well do it because his fellow chaplains were in the habit of marry* 
in^ people without license, JLrchb. comautted Bi£Be to the <}ate House pending 
Cobham's pleasure^ also ordered that *no such disorderly marriage shall be 
offensirely in the Saroy performed.* "—Jicporte of the HiML Mamm»erip€B 
V. 136.139. 

1 Hammick. Marriage Low, 11. 14; </. Q&axj, Jfor. amd Pamu lUL, SI, 

2 W JU-POLX. flirf. of .Eiv^ rv. «. 



principle of toleration ; thoagb one ceases to be enrprised 
by this fact when be remembere the disfranchiBement of 
non-conformists and coneiders the ehamefal character of 
parliamentary representation which was then drawn largely 
from rotten or pocket boroughs under the control of a 
corrupt oligarchy.' During more than fonrscore years 
repeated efforte were made in vain to gain relief tor dia- 
Benters." The Unitarians' were particularly active in the 
Btruggle for religious and civil liberty. The bill of 1826— 
27 introduced by William Smith in their behalf is especially 
worthy of notice, because in the committee it took the 
form of a provision for civil marriage before a justice of the 
peace, leading to a very lively discussion. The Marqnia of 
Lansdowne defended the measure, not merely in the interest 
of the dissenters who by the existing law were forced to do 
violence to their consciences, but also in behalf of the clergy 
of the established church who should be relieved of the 
necessity of administering a religions rite for those receiving 
it only under compulsion.' On the other hand, the bill was 



;, 114,179 9., 257; Dai, COnif. HiJt., I, 
god Mary dlsseDtofs wore ronnallr 
naltiea sltaohlng to DoiHXilifonnitr; 



It robbed U 



n of this prliilogt;: 



1 Cf. 0»«eN. Hul. of ffn^liih Feoplt. TV. 
IS S., waff. Br the Toleration Act of I Will, am 
TeeosniMd and relleied [ram the pains and penal 
heace (beraafter marria^a "nccordintr to tbej 
"treated aa marrlasea de/ucfo." The Hardwicke 
HAXMIQK, Uairiage Law. II. 

iln [aror ol the dissenters bills were Introduced, either in the Comraong or id 
the Lords, io 17S: (Banhakd. Far. Dcbaten, M series. IKS, SII, 1Z3S ff.), 1U8 (U.<d., 
XL., ISOO a.. ISU a,), 1S23 (ibid.. IS, «67 B.). 1831 (" Bills, Pablic," USt. 11) : and bj Sir 
Bobert Peel !□ IBS (" Bills, Pablic," 1835. ni). A bill tor rogisCratioo of marriagna, 
births, and deaths vasbraaght forward in 1S34 (" Bills. Pnblic." III)! and aliwd; in 
1833 a special committee to report on tbo state of the parochial registers and the 
neceasarr legislation was appointed by the Commons. This committee reported oD 
Aait. IS of the same jeai ("Reports. Committees." 1S3S. SIV). See the historr of 
the attempts to grant relief to dissenters bTOPPKHSEiii,"t}borEinftkhmngder Civil- 
Xhs IP England." ZKB., 1. g-33. 

iTba DniCariBDs could not oonaclentlonslj make the deelatstlon of belief 
In the TrinltT contained In tbs AnKliean naniase rilaal; "I Lheo wed," etc., "la 
the name dI tbo Father and of the Son andot the Bol) Qhoat": Wu.POt.B.UiJl. c/ 
~7, 6a-71, who discusses the eltorta of William Smith and Lansdowne in 
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opposed, not only on the old groond of violating the eanctitf 
of matrimony, bat also becaose the clergy, by being reqaired 
to proclaim the banns in sach cases and to certify the same 
to the justice, would tbaa soffer humiliation; and for the 
reason that the proposal smacked too much of the revolation- 
ary ordinance of Oliver Cromwell.' Every attempt to 
gain justice for the dissenters failed until finally a signal 
victory for civil institutions was won in the epoch-making 
statute of 1836. 

The long straggle to remedy the formal defects of the 
Hardwicke act met with somewhat earlier success. Much 
injustice and inconvenience grew out of the provision that 
banna must be proclaimed in chnrcbes or chapels where 
hitherto they had " usually been published." A stop was 
thus put to legal celebration in many places, especially in 
London; and "it was foand that even St. Panl's Cathedral 
and Westminster Abbey were included in this prohibition, 
as no publication of banns had ever taken place in them."' 
Accordingly in 1781 a marriage solemnized in Bnerlyhill 
Chapel, "erected in 1765 and then duly consecrated, and in 
which divine service had been publicly and regularly cele- 
brated ever since, and wherein banns of marriage had been 
often published and marriages celebrated previous to the 
marriage in question," was annulled by the court of King's 

IOFPSHaKiH,ap.cit.,U-17: "Bllls.Pabiia."IB2S-21,n. C7- also Wupolb, HM 
o/KniF.,rV,10, 11. GairFiN-STOHBSTBBKT.WiipftoB Sacra*,- Objatitmt tottit Amrmlat 
Unitarian Marnag* Bill (London, 1B2S), is SBpeciallj bigotsd in his oppositiOQ. 
holding thai tbs aancIJtrof maCriiiioDy vill beiiolsMd; that tba magistnlo will 
have telisinos tooollODB thrust Dpon him ; and cooolndos with the remark (K) that 
" it is no rscom mends tioD of this meBsore, that It la in many parts a msra trangerlpt 
of Olitbh Crohwei.i.'h method of pntting down the offiooa of the Church bjr tho Aot 
of 1ES6." Od the other hand. " A Frosbyter of the CbQrrh of England,*' wbo objaeta 
to allowInR "Soclnian miaiHtars" a share in the soiomniiation of marriages, admitii 
that there is a real grieiance »nd reoommsnds the " aJtarnatiTB of a marriage before 
a aitll mugistrats, aocordiaK to certain ciril torms." To provide a model (9-31). 
he roprintj the whole of CromwoU's ordinatiee of WSS. The inoasnre is uppossd in a 
Bptrit of iDtoloiBDos by Le Qeit, Obaervationi oa (he Bill (London, 1821). 



'Bdxu. Parith SestMen, 14B: cf. Geabt, liar, and fam. t 
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Bench.' An act was immediately passed to validate snch 
marriages already solemnized;' and this was followed by 
various other statutes to legalize later marriages of the same 
kind.' More serious were the consequences of the clause 
making the express consent of parent or guardian in case of 
license absolutely essential to the valid marriage of minors. 
Through disregard of this provision, and for various other 
trivial deviations from the letter of the statute, many harsh 
cases of injustice aroee. "A man was enabled to marry a 
woman solemnly in the face of the church, to live with her 
and acknowledge her publicly as his wife, and have issue by 
her, — and 26 years afterwards to bring a suit for annulling 
the marriage, on the ground that he himself had fabely and 
fraudulently sworn, in order to obtain the license, that she 
was 21 years of age, when she was in fact two months 
younger."* In another case,' "where a father had gone to 

>BBii>.Nortbllsld(17U|,tDoiigIs9,eS8; ObiKi, toe. »t. ,- Buas.op.ca.,Xa.2. 

IZI Geo. m., c. SS: BUUula al Lariie.XiII.tS. la the debate od the biU Cot 
this aet He. Cbailes James Foi. "wbo appears." saya Bam. "to bate poiseised 
AD faaredltary oi>i>oal(ioD to the UarriA^e Aet nf 1753/' declared "that all persoiia 
vbo had solemnlied marringes id any of these new chapels ware at present liable to 
trantportation. Cndor danger of that penalty stood .... a Tast nnmbor o( elern- 
oan, and some prelates in the Upper House: bnCas Amerieaooald not reeein Cham, 
they mast go to the Jiutitia Hulk, which to be sure would be a terrible thin^. and ha 
hoped tbn bonse would intotforo to save those roierend, and right reyorond gentls- 
men from so horrible a rst«. It was an ahsolnta tact that MTeral, U not all, ot the 
Bishops had transgressed in this way ; and by the bye. the Bonae might hare tha 
moitlflcatioD to see Bishops In their Iswo sleeTes, Instead of preactuog the word, 
beaying ballast on the Thames."— BdbN, op. cit., XZ, 33, note. 

'U Geo. m.. e. IT; 48 Geo, m.. c 127j U Geo. IV. (IBM), c. 18. The lUtnta 
ot A Geo. IV., unlike all the preceding, yalidated tature marriages Id churche* <m 
obapal«ereetedsiDoe26Geo. II., c. n: GeaBI. op. eil., SI. 

iBaxuick, Marriage LatB. it, aotv, citing Bia Jaan SronDnnr'a LtOer le LorA 
BrOHffhom on the Irlth Uarriage Catea {18H), who says, referring to the taoti man- 
tioDediatheteit, "that was in tha case otHewettF. Bratcher <lgOt), in which I waa 
oonniel betore the High Court ot Delegates i and that court decided that agreeably 
to the Act ot t1D3, then in force, a marriage most, under such ciroumstanees, be 
umulled." Compare also the similar case ot Johnson n. Parker (lglB),S PbiUim.,3i, 
where "the husband obtained a deelaratioD of nullity becanse he was about aii 
weeks noder age at the date of the marriage, altboogh he bad hinielf iwom on 
applying lor the liaence that he was ot age."— QiABi, op- "t., IS. Other easaa at* 
nieolioued Id Hanbabd. Par. Dtbatet, XXXIX, IVMj XU, 14U (Irt Mriai). 

• Hayos v. Watts (IS19), 8 PhUUm., O. 
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tratiOD of mairiageB. An analysis of their leading provisionB 
will now be presented.' 

It will be convenient first to notice the main features of 
the system of registration.' For the entire kingdom is 
appointed by the lord treasurer and the lords commissioners 
of the treasury a registrar-general whose office is in London 
and Westminster. Below the general registrar of births, 
deaths, and marriages are the "superintendent registrars," 
one in each union or parish, appointed by the Board of 
Guardians of the Poor; or, in default of such appointment, 
they may be nominated by the general registrar. The post 
is usually filled, however, by the clerk of the Board of 
Guardians. Below the superinteodent registrars are the 
registrars of the districts. These are of two kinds: the 
registrar of births and deaths, appointed in the same way 
as the superintendent registrars; and the registrars of mar- 
riages, nominated by the superintendent of the union subject 
to the approval of the guardians,* or of the registrar- 
general, as provided by a later act.' 

Co-ordinate with the civil registrars of marriages for the 
district are the ministers of the Church of England, and the 
ministers or accredited officers of other denominations, each 
ol whom is required every quarter to transmit abstracts of 
all registrations to the superintendent, who, in his turn, 
reports to the registrar-general. The division of the nnion 
into districts, which usually correspond to the parishes, is 

I For tha debaCes on the acts of Will. IV. see Hakbasd. Drbata. Sd series, XXXI, 
301-80; XKXJI,1093l XXXIV, «0-W. 538, 1021-SS, 13CS, Cf.tttaQuurlertt litiitae,lj\n. 
2tfi-S3, for SD article pralsins tbe coaserratiTs coorae ol the Lords. 

'For snixniirir and diBcassIoa of the rsBlBtraUDii laws He Bohn. Potitieat 
C^lopadia, IV. 82i-28j Smith, The ParitA. 187-89, 451-60; Fbiedbbho. KhaeUit*- 
•ning. US-IS; RoBBBTMni, In fiHfannico, SV, SOS; UAHUfCK, Marriage Lav. lOO ff., 
lee-SO. patiim; Oeari, liar, and Fam. Rtl.. 133-71, jHUafm a9 per index; Uoobb, 
HaiB to be Married, fas.; £knst. Treatiteof Mot. and Div-.Vta. 

■Tbs acpDintmeat of the district rog-istran of marriagss is provided for, uoCbjr 
the raglslratiaa act, bat bj the marrlaBe act ot t and 7 Wilt. IV., c W, sac IT, 

«Byl9aada) Vict., c. 119, uc.lj; HaKUICI, op, ci(.. Sn. 
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MwTiHge wtfiun-flie C&mxidi off 15i^gl«J irr iigiihinnj 
tiie Aatnte cf 4 G«ii^ IT^ c. 76, md ma^ im fi l i u i iuiiJ 
in iiie j— ^in^* cburcL or a wtigpHJl li mn— J i]^ -fiie UdicBu^ 
afier pnhKtaiticm cf Iwiimt for timt flnoaoBive Snadns Mt 
juuEun^ nuiiiDL'; or cm prodnoiuBi of 'fiie UHL^ifiijBle it %. 
BaparJaJBEaxisssi iingiHlii, wliiidi is -aijiiivAlBnl to Ibdih.' 
PAnuil or ^imrdiBii nsjr {ooited &p iimi i jwet" of hdbob, ImI 
XD mw ■ of ^»""»g ts&jiKMb flnnw^iil is soft iB^pnnd. Imbbb 
in plwxr cf iMnnfi idbt lie gmiiind Inrfiie srdiUdioBi, Udup, 
or oi&Br an&Qsatr. Imt odIt for solBniiiiHiiioai wiflnB fiic 
ciiimdi cf Hht jairiiAi in vioah one of &e pKT&B Ihb maded 
^far iiKr ipsce cf fibean dam pgBoedangT' Bebip^ '^a }iaeK» 
tam lie ^xBUted an oBlii nmat lie takeii aa to ^xt lac3t of 
Teadenoe:"* tJuct i^tare s no logal inqHsdiiiienl; amd ft«t liie 
cxmaexn of pareiii or ^ uardiaii bKbaen T^^fftnnd, if fii&ier 
of "die parties is nnogr twaatw^aut yeaam of i^Gl* ISie 
^noanaape sinst be oekiiFatBd ^ailimi fluwi *w— Ai« after 
bamis or BaenoEi. and bBTvasn likt hntoB* of ^E^bi and 




jr. c £. flBc&SiL 

micil TfT & cAfirczriiiHX. i/ •!» niiixTOL of ISnTiimr. oa. aa 

l.£sL >. «<. C a. Ik 

* Ix ziM ynuzlSlk ras if Ifc Ufa aucni^n 
l]AM*c Clxnrrct. ISLJUr. ir a jkc vbxxl, ^tcf ip 
cr? licmiDf. flL nr JE }«c nwn*.. tip igwcxh. linwm* iif 

4r.'VT!^ ul ;aH Bii.rriii|R imt& If -stif * aftfwnrang a^w i lj. ^iiImiV ji s an 
T'.nm tkut u. .-air.:£(Sirsjni itr jtmiiaL mat SitJiv OBSL ** ?^lulinma* r.. 

: ? r . 4!L '^f-.-y m. r^ a. a. 

* -V.^ MtrvKix mt nnxr:? rf ^ jcz. isnt SiCFSUMit sat I 3L 1^ 




twelve in the moming."' Care is taken to avoid the bard- 
ships arising from the rigidness of the Hardwicke act. 
"The penalty of nullity" is "confined to the case of persona 
wilfnlly procuring the celebration of marriage without due 
publication of banns, or without a licence from a person 
having authority to grant the same, or by any person not in 
holy orders, or elsewhere than in a church or chapel wherein 
banns" may "be lawfully published." The want of consent 
of parent or guardian, in case of minors, does not invalidate 
a marriage by license; but "in the event of any fraud 
practiced to procure the contract, the guilty party" forfeits 
"all property accruing from the marriage."' 

The institution of banna, as already seen, is the ancient 
device of the church to secure publicity.' During the ages 
it has served a useful purpose, though from its very nature, 
even onder the most stringent regulations, it is capable of 
serious abuse. But there are unmistakable signs that it has 
about run its course and must soon yield to more effective 
methods, such aa those prescribed by the civil-marriage act. 
The " unsuitableness of banns to the present state of society," 
remarks Mr. Hammick, appears as early as 1868 in the report 
of the Marriage Law Commissioners.' They say that "in 
populous places it seems nniversally agreed that no real 
publicity is obtained by banns, which afford no safe-gnard 
against improvidence, illegality, or fraud, and are frequently, 
from their great number, an inconvenient and unseemly 
interruption to divine service." The old sentiment against 
publicity is a strong motive for evasion. "The evidence 
which we have received," add the commissioners, "abnn- 

I Compare tha cloar sDmQiaT7 of Bobsbtboh. in Britannia. XV, SW; Buos, £r<:. 
LaMi,U.tSV'h; Hooi^Boiirtobeltarrial.lS- 

■ Hamhide'b snmniBCT In Maniaoe Law, K, 

(Above, ohap. rlli, lec. It, pp. OH B. 

tBAiaaci.op. cil..«i. Cf. Report of t\e Rovai CommunoH, laSS. 03-56,(4, St-H, 
for ths roBpouses of Taiioos l»j and eoeleijlutieal penona. 
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<luiUj proves that the dislike of this mode of fbIie«tioc 
tmula to promote clandestinitj' rather thu to prevent it, bj 
iadocing amnj persons to resort for marriBge to pi>ocn irbere 
theT are auknows." ' Nor does the teetimony i^ftiBBt tlie 
efficieocf of banns come from lay sooroes aloiMk nie biaiMp 
of Dorbam, in this same report, decUree that " 
there is do panishment to any party making a false t 
meat'' in order to have banns published in • parish i 
he does Dot reside; "whilst it is quite imp< 
clergyman, who is now by law punishable for i 
6ttcfa marriages, to ascertain the falsehood <rf i 
ments. as his time, if his parish be large, is entirely a 
by his other necessary daties." Henoe he bdievea | 
VDold be " adTantageons to assimilate the law to thit^ 
ngotates the notice of banns at the r^ifltry, and to ■ 
false statement in either case perjory/'* In like ^itnt the 
bishop of Ely refers to the difficnlty of the cletgyinaa^ 
making soitable examinatioQ. "All such inqniriee,'^ faecaya, 
*'aie inevitably left to the parish ck-rk, whose intonst it ia 
to inqoire as little as pcssible^ Hence, if any persons desin 
to oontiact an illegal marriage, they cbooee one of the popo- 
kMis parisbee <rf our large towns, where they readily coeape 
notice." ' The oselessDees of banns in soch places is fortb^ i 
made rery clear "not tm\j by ninety -nine oooples buag 
asked on one Snnday at St. Pancias, bat also 1^ 189 eatq^ks , 
being asked in the cathedral cborch at Mancbester on ttie 
11th December, 1S64, and 202coDple6 on tbe 10th DeetMiiber^ 
1S65," while on this last-naiued day at St. Haiyy Lanbsdi, 
tbe bauna of 125 eoaplas wem pabB&bed. In many of tbeee 
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cHBeB, merely the names were mentioned, "unaccompanied 
by any annoiincement of condition — whether bachelors, 
widows," or splasters.' 

The civil-marriage act of 1830 owes its adoption mainly 
to the influence and exertion of Lord John Russell, by whom 
it was proposed. In a measure, however, the way had been 
cleared for it by the bill of the preceding year introduced by 
Sir Robert Peel. This was received in a spirit of conciliation 
and compromise, showing that the period of harsh intolerance 
was fast approaching its end.' The bill failed of passage, 
mainly because as a half-way measure it did not satisfy the 
non -conformists. For it permitted the civil form of marriage 
only to those declaring their unwillingness to accept the 
established rites; and thus, it was asserted, a stigma would 
be put upon the dissenters to whom matrimony was not less 
holy than it was to the adherents of the English church.' 
Moreover, the magistrate of the hundred before the marriage 
was solemnized was required to send the certificate to the 
clergyman of the parish for registration.* But it is highly 
significant that in the debate proposals were made involving 



1 Suggestion of Major Grab 

>orl: HAHMICE.Dp.Cir.aSfl; 



« Be^sti 



rOeue 



bo prohibited, Iha commlssiooers reoon- 

UwfabiesB or of Ihe regolflrityof omrriflge, biiin^ of Qpinion tbst "OTerr nssfnl pur- 
pose which caa bo Boswenx) b; the poblication of banns in tbs Establiahed Churah 
mar be equall; answered by the mere tact of ootico to the oSlciatlaK mloister.' "— 
HAmnca, op. cif., A5. Id genaral, on the prownC law of banDB, sea ibid., fO-W; 
Bbhht. TrtaliK of UaT.and Div., B; Qkaiy. Var. and f am. AeL,37-W, where tha 
Judicial decisiona arecitad; and Uooas, Boalo be Uarrieil.l 3. 

'On asldog leave to present the bill, March IT, 1831. Sir Bobert Peel dellfored 
an elaborate speech eiplaioing the need of reform and RitJoB a history of tha 

nSS. Hlsspoeeh was well received by all parties: bos the BUnimBrT of Peel's speech 
and of the debate on the bill id OrrEsamu, ia ZKK., 1. 19-3S, In geooral on tha 
itrugRia tor relief of disssntera see Mat, Onut. SMt.,!!, %Z-U,3B2-%i Fubdbebo, 
EheicAtieuunp, 891-401 ; Fucqel, £tv. Conil. (LoadoD, 1S61),U. 

■ Lord John Bassell's speech; Orrtaiatnt, !d ZSR.. I. Si; cf. ibid., St; and 
Bkasd, Notam Lord John ftnteirt llaT. Bill (tADdon, IE34),demBiidlti(ftiUclTil 
Bartiage fur dliseDlei^, not more " rellof " through Che Chorch of Eu«laad. 

• HOLBBWORTS, Bi(t.(tr£n<r.. I|339: Walfole, Biif, i>/?ne., IV.Tl, 7^ 
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the eseential elements of the two great measares of the next 
year. A Bystem of civil registration of birthe, deaths, and 
marriageB waa snggeBted; while it waa orged, either that the 
civil form of Bolemnization ehoald be made optional for all, 
not merely restricted to noQ-conformiBta ; or else tt should 
be made obligatory for all, leaving it free to the parties in 
every case, after the lay ceremony, to avail themselves of the 
ritea of their own religions body.' 

Keverthelees the act of 1836 was adopted only after a 
prolonged contest in the House of Commona.' By this 
statute the religious celebration prescribed by the At^lican 
rubric is preserved, and two additional methods of procedure 
are created: (1) by certificate of the superintendent registrar 
without license; (2) or by such certificate with a license. 

When procedure is by the first method,' notice most be 
given "to the superintendent registrar of the district within 
which the parties shall have dwelt for not lees than seven 
days'* previous. This notice is then entered in a marriage 
notice book "open at all reasonable times without fee to all 
persons desiroos of inspecting the same;" and thereafter 
for twenty-one days the notice or a tme copy is to be sus- 
pended or affixed "in some conspicnons place in the office" 
of the superintendent.' " In the body or at the foot " of the 
notice a "solemn declaration" as to residence, necessary 
consent, and the absence of impediment of any kind must 
be subscribed by one of the parties.' After twenty-one 

lOrPBirnEnt, Id ZSB., I. 31, S. The bill was not satlstsetor; to Lord John 
AussbU ; heiiOQ it was dropped when he saperseded Peal as priibA nainistQr. 

>For ■ ooDtamporaiT aoeoTiiit of tha dflbatv od the bill sse Che Annual lUoMer, 
LXXVlii, l22-»; a ssmmair by Oppbhebiii. ia ZKB..l,33B.t alio HoLSHwOKni, 
But. of Bne., I, SBS-SB; Wu-POUl, Hilt, qf Eitg., IV, «»-?3. 8e« HansaBd. DebaUi, w 
cited aboTe. 

*Oii maiTiage br c«rtiilcBte wlthent license BeeHoDa*. BoiBtobeltarTitd,tOO.; 
QsAXt,Mar.atidFaai. Bel., S>B.,tiB.; HUUUCS, tf<irTta|wi.aw. IISS., mO. 

• BM9 and W Viet., o. UB, sees. 1-S. 

>BTUBiid!DVict.,e. lie, sec.l (y. Bobbbtsoh, in £nfanfUca,XV.5(H: Bim, 
Meet. Lam. U, IMiB-t: Hamiock, Marriaf Late, W ff-, 3>B. tSt; Q«AKt, Mar, amd 
Fan. Bel., SO-SS. 
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days,' it no ralid objection be filed by parents or others, a 
certificate is issued by the superintendent, and the marriage 
may be celebrated at any time within three months of the 
entry of the notice.' After issuing the certificate the mar- 
riage may be celebrated in either of the following forms: 

(1) Before the superintendent registrar, in the presence of 
a district registrar and two witnessea — -a mere declaration 
of assent and no religious rites whatever being required. 

(2) In any registered building by a minister of any sect 
according to the religious rites of the same. Here also the 
registrar of the district and two witneBses must be present 

(3) According to the rites of the Jews and Quakers in duly 
certified buildings. A building may be registered by the 
superintendent registrar on receipt of a written petition 
from "any proprietor or trustee," accompanied by a certifi- 
cate signed in duplicate by twenty householders at the least, 
that such building has been used by them during one year 
at the least as their nsual place of public worship and 
that they are desirous that the place shall be registered.* 

(4) Marriages may also be solemnized by certificate in lien 
of banns in an Anglican church or chapel, if the consent 
of the minister be obtained.' In all cases the place of mar- 
riage mnat be mentioned in the certificate, and the celebra- 
tion must occur between the hours of 8 in the forenoon and 
3 in the afternoon.' 



'In the! 



rvBl tba notice was origiDBllr to be read br Chs elerk of the Board ol 

Gnardlaos at tbeir sessionB lor tbroe suoeeesiie weeliB: FatSDBsao, EKachlieMtuiie, 

USi Bdbm, £ecl. Lain. 11, 4S3p, Tfais prariaion Is repealed br IS and 30 Viol., c IIS, 

><7.19BDd20Vict.,cU9.«Ki.«. The torm of oertlfloato b girea br 

,i MooBB,Hote((,b«MamBd,l*8. 411 the tonm a 



>SBnd7Wlll.tV.. cg5.se 
m, SZS: FWEDBEKO, op. cit.. • 

• BlTBN.Kcel. Laui. II.433I: BoBEBTSOH, ia firifannlco. XV, SOT: PatBBBSUI, 
dp. Hit., 41B; Bohm. op. cit.. III. 33. 

• Betweeo B and K In the foreaooD br S aod 7 WiU. IT,, a K, bm>, 20. Thli <ru 
' D«ed br U and SO Viet., o. It, ww. 1. 
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If the pcrtifls wish to svoid dekj and sd great poblidtj, 
thej ma J proceed bjr the sapezmteodeB^ a oeitificate and 
Uoenae. Theae ma j be ohtahifd on <xie' fall daj'a Botke to 
the regiatzar of '^the distzict in idiidi ooe of the penona 
reaidea, together with a dedaratioB diat he or she has 
leaided tar fifteen d^v therein, that there ia no impediment^ 
and that the neoeaBarj conaenta if any hare been obtained. 
The notice ia not erhibited in the regiatrar'a office.*'* After 
obtaining the license, the marriage m^ be oelebmted in 
either of the fiiat three modea abofe mentioned; bat no 
aaperintendenf a lioenae may be iaaoed tar a marriage aooord- 
ing to the forms of the Fngliah chnrch, that right being still 
an ^ecclesiastical monopoly.** Any peracm guilty ot wilfully 
making any false statement in procuring certificate or lioense 
ia liable to the penalties of perjury;* and if any peiaons 
^'knowingly and willfnUy intermarry,'' in any place other 
than that mentioned in the certificate or without notice, cer- 
tificate, or license, as required by law, or in the absence of 
the r^istrar where his presence is required, their marriage, 
except in certain specified cases, is null and void.^ False 
statements as to consent subjects the offender to the penalties 
of perjury, but does not invalidate the marriage. 

As to the form of civil contract, it is only essential that 
somewhere in the ceremony the following declarations be 
introduced. Each of the parties must say: 

'^I do solemnly declare, that I know not of any lawful 
impediment why I, A. B., may not be joined in matrimony 
to C. D." 

1 Original act said ^* seren days *^ : Burn, op. eit., n, 433aa, changed by 19 and 20 
VietM c 119, sec. 9. Cf. Okabt, Mar. and Fam. Bel., 87 ; Hammick, op. cit.^ 324. 

2BOBKST80!f, In BritaimicOj XV, 567; Buia, op. ciL, H, 43Ss-bb, 

> Be-enacted by 19 and 20 Vict., c 119, sec 1& 

« By 6 and 7 WilL IV., c. 85, sec. 42. Cf. BOHH, PoL C^c, m, 824; Bumv, op, est, 
n, 488(i; Hammick, op. cit., 296. 



And each must say to the other: 

" I call upon these wituesseB here present to witness that 
I, A. B,, do take thee, C. D,, to be my lawful wedded wife 
(or hnsband).'" 

Thus English marriage ends, as it began, in a simple 
contract; but the state has succeeded in imposing upon it 
the condition of publicity — a task which the church first 
attempted, but failed to accomplish.'' 

i8«nd7WiU,IV.. o.K,soo.20. (y. Bnai 
K>i H&KKici, op. cil., aa, tlSi Udore, Bok 

iBrtbauetorTaDdSVict., cSKISU), anpplenixtitod by 31 Yiot., o. 110, oudse 
and 27 Viet., c. 27, the esaontial (e»tnroa of « and 7 Will. IV., o. 85. ware adopWd for 
Inlnod, tbB proitmBto caase bsing the exoltemeDt Bmnaed by tbe aass ot the Qaeen 
V. Hillig. IS43: toe chop. lii, sec. ii, p. 3IB, nboia; and alsu UiUiacS, Marriaoe Law, 
BZ-aS; Oust, Hot. and fain. Rtl.. U7 B. 

la Scotland except as restricted br 19 and SO Vict., c. 96, the priociplu of the 
Mnon lav ars still ia force, " sobjeot only to Buch modiflcaiion-i as it bu undorgone 
from time to Cimo by the application of the mloa of evidoaoe established m that 
oouDtry, BDdthecsurBe ot judicial decisinna" (SxitiacK.op.cU.,^). Bat Id US« 
by 19 aod 20 Vict., c. 9S. called Lord Brongham'a Act, for a contract to be valid, tho 
parties inost have residiid iu Scotland at least tweaty-one days prsoedins the cerO' 
many. Thiapatnnendto"QretnaOraon" weddings, bot otherwise private oontraota 
are still legal. Thus three kinds of marriages are recognlied: (1) "regnlar mar- 
riages" berureaminiHteTBODording to custom or statute : 12) "irragular marriages " 
per verba depraesenti; {3) "Irregular marriages" per verba de futuro, aubtequenia 
tmpvta; bat In this case tbe contract muHt be written or proved by oontession on 
oatb : Hahuick. op, cil.. Z2I S. That Scotch marriages are binding in BnKland was 
eotablbhed by the celebrated judttmnDt of Lord Slflwell in Dalrymplo v. Dalrymplo 
Id mi: DoDBOM, X Aeporto/fAc Jiidfrmenf. I ff..97 B.: Stbpuehh. Laurio/rhc ClerDV- 
1,672, tH8t Pbiedbibo, EhachUemnB.tSe.in-. Kent, Cmnnientone), 11,87. In gen 
erol, seeGEABi, o;).cif.,S31ff,: Fuedbbbo, (qi,«i(.,4^ in-S3; idsn. OaclUcMt der 
CivilehcKS.: MooBB. Boa to bt Harried. Uff.i BoBEBTSON. in Britamica, XV, 
Slt7;TEO0, The Knot Tied, 21S-;S (Gretna Orenn); jEArrKESOH, BHtet and BridaU, 
n, ZOS-lfl (Qretna Oroen)j aLABHON, BiHoirt du droit et da intl., VI. Iflg-te; 
Whabtoh, Lam Ret. to IToTMn.BK^ (present English law), a«-30S (Scotch law); 
Stbfhsmr, Lam of the daw 1. 971-779; CAftun, Mar. mu: ttatt-atiiM, U 0. 
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